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In the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the County of 
Bear Lake 


Transeript on Removal 
No. 1196 
[Filed in U. S. District Court Nov. 9, 1942] 


GEORGE H. NEWBY, in his own behalf; RICH- 
ARD ARLEN NEWBY, and PATTY ANN 
NEWBY, both minors, by their Guardian Ad 
Litem, GEORGE H. NEWBY, 

Plaintifts, 
VS. 


R. J. REYNOLDS TOBACCO COMPANY, L. R. 
DONNELLY and RULON D. HAIR, 
Defendants. 


COMPLAINT 


Comes now the plaintiffs and for a cause of action 
against the defendants, complain and allege: 


I. 

That George H. Newby is a widower, the sur- 
viving husband of Avenell Newby, and the father 
of Richard Arlen Newby and Patty Ann Newby, 
the children of Avenell Newby, deceased, and the 
plaintiff. That said Richard Arlen Newby is a 
minor of the age of approximately eight years, and 
Patty Ann Newby is a minor of the age of ap- 
proximately six years and that George H. Newhy 
was, on the 28th day of September, 1942, by order 
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of the above entitled court, duly made and entered, 
duly and regularly appointed guardian ad litem 
for said Richard Arlen Newby and Patty Ann [3] 
Newby with authority to institute, maintain, and 
eonclude this suit. That the said George H. Newby, 
Richard Arlen Newby and Patty Ann Newby, mi- 
nors, are the sole and only heirs at law of the said 
Avenell Newby, deceased. 


AT; 

That the R. J. Reynolds Tobacco Company, one 
of the defendants herein is a corporation organized 
and existing under and by virtue of the laws of the 
State of North Carolina and doing business in the 
State of Idaho, as a foreign corporation. 


TIT. 

That at all times hereinafter mentioned the de- 
fendant L. R. Donnelly was a citizen and resident 
of the State of Utah with his place of business and: 
residence in Salt Lake City, State of Utah. 


IV. 

That at all times hereinafter mentioned the de- 
fendant, Rulon D. Hair was a citizen and resident 
of the State of Idaho with his residence and place 
of business in the City of Pocatello, Bannock 
County, Idaho. 

We 

That the defendant, Rulon D. Hair, at all times 
hereinafter mentioned was the duly authorized 
agent, servant, and employee of the defendant, R. J. 
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Reynolds Tobacco Company and Defendant, L. R. 
Donnelly, and was at all times hereinafter men- 
tioned engaged in the course, scope, and line of his 
business for the above mentioned defendants, [4] 
k. J. Reynolds Tobacco Company and L. R. Don- 
nelly. 


Woe 

That at all times hereinafter mentioned the de- 
fendants R. J. Reynolds Tobacco Company and 
L. R. Donnelly, furnished the defendant Rulon D. 
Hair, a Chevrolet Panel Truck, bearing State of 
Idaho, truck license 3A-150 and was used by said’ 
Hair in the prosecution of the business of said de- 
fendants tobaceo company and Donnelly in the line, 
course, and scope of the employment of said Hair 
as an employee of said defendant Donnelly and 
said tobaeco company. 


NAM, 

That on the 11th day of September, 1942, at about 
4:30 P. M., the deceased, Avenell Newby, was rid- 
ing as a guest of the defendants in the above de- 
scribed Chevrolet Panel Truck, which at said time 
and place was being driven and operated by the 
defendant Rulon D. Hair, while acting within the 
line, course and scope of his employment as agent, 
servant or employee of the defendant Donnelly and 
defendant tobacco company, in a southerly direction 
on U. 8. Highway 30 North at a point about 17 
miles North of Montpelier, Idaho; that the said 
defendant Hair at said time and place negligently, 
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earelessly, and recklessly and in complete disregard 
of the rights of others and particularly of the de- 
ceased, Avenell Newby, drove said automobile on 
said highway at an excessive, unreasonable, and 
dangerous rate of speed, to-wit: 65 miles per [5] 
hour, while being warned by the deceased not to 
drive so fast, and then and there swerved back and 
forth across the road several times and ran off the 
East side of the road and tipped over, and inflicted 
divers and serious injuries upon plaintiffs deceased 
wife, Avenell Newby, from which she died on the 
16th day of September, 1942. 


VIII. 

That by reason of the injuries received by the 
said deceased, Avenell Newby, at the time and place 
above mentioned, she was cut, mangled, torn, 
bruised, lacerated and injured internally to such 
an extent that as a direct result thereof she died 
on September 16th, 1942 about five days after said 
accident. 


IDS 

That at said time and place the defendant Rulon 
D. Hair was negligent, careless, and heedless di- 
rectly, and the defendants Donnelly and Tobacco 
Company were negligent, careless and _ heedless 
through and by said Hair, as their agent, servant, 
or employee while acting within the line, course 
and scope of his employment, in the followmg par- 
ticulars: 

In driving said truck along said highway at an 
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unreasonable, excessive, dangerous, and unlawful 
rate of speed, to-wit: 65 miles per hour, in viola- 
tion of the law of the State of Idaho. In not heed- 
ing deceased’s warning to not drive so fast; in 
swerving back and forth across the highway sev- 
eral timse; in running off the highway; in not [6] 
having said truck under such control as to be able* 
to stop and avoid running off the highway and 
mortally injuring the plaintiff’s deceased wife, Ave- 
nell Newby. | 


x: 

That one, more, or all of the aforesaid acts of 
negligence proximately caused the accident and in- 
juries from which plaintiff’s wife, Avenell Newby, 
died. 


XI. 

That at the time of the above mentioned acci- 
dent there was in full force and effect in the State 
of Idaho a statute, 48-504 (8) of the Idaho Code 
Annotated, (1932) which provides a speed limit of 
35 miles per hour on highways and makes it un- 
lawful to exceed this speed limit. 


XI. 

That the said Avenell Newby was of the age of 
28 years; a strong, healthy woman, capable of 
making a home and doing the housework for the 
plaintiff George Newby and their minor children. 
Richard Arlen Newby and Patty Ann Newby, had 
she lived. That she was a kind and friendly person 
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and was devoted to her family. That the minor echil- 
dren were dependent upon her for their care and 
guidance. That by reason of her death her husband, 
George H. Newby, has lost the love, comfort, and 
companionship of a devoted wife. That the minor 
children, Richard Arlen Newby and Patty Ann 
Newby, have lost the love, comfort, and care and [7] 
companionship that only their mother could give to 
the damage of the said George H. Newby and Rich-' 
ard Arlen Newby and Patty Ann Newby in the 
sum of $100,000.00. That by reason of the injuries 
resulting in the death of the deceased, Avenell 
Newby, expenses were incurred for medical services 
in the amount of $115.00 and for funeral and burial 
services in the amount of $268.20. 


Wherefore, the plaintiff, George H. Newby on his 
own behalf and as guardian ad litem for Richard 
Arlen Newby and Patty Ann Newby, prays for 
damages against the defendants and each of them 
for the amount of One Hundred Thousand Dollars 
general damages, and $115.00 for medical services 
and $268.20 funeral and burial expenses; for their 
costs of suit herein expended and for such other and 
further relief as may be found just and equitable 
in the premises. 

GLENN A. COUGHLAN, 
Attorney for Plaintiffs. 
Residence and Post Office Address: Montpelier, 
Idaho. 


(Duly Verified. ) 
[Endorsed]: Filed September 29, 1942. [8] 
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[Title of Court and Cause in State Court.) 


PETITION FOR AN ORDER APPOINTING 
GUARDIAN AD LITEM OF RICHARD 
ARLEN NEWBY AND PATTY ANN 
NEWBY, BOTH MINORS. 


Your petitioner respectfully represents: 


I. 

That Richard Arlen Newby is a minor of the 
age of approximately eight years, and that Patty 
Ann Newby is a minor of approximately six years, 
children of George H. Newby, petitioner herein. 


IAG 

That in the 16th day of September, 1942, Avenell 
Newby, the mother of Richard Arlen Newby and 
Patty Ann Newby was killed while riding as a 
guest of Rulon D. Hair, while he was in the lime, 
course, and scope of his emplovment for L. R. Don- 
nelly and the R. J. Reynolds Tobacco Company, 
in an automobile operated and driven by the said 
Rulon D. Hair. 


Hdl 
That your petitioner believes and therefore al- 
leges that said Riehard Arlen Newby and Paity 
Ann Newby have a good cause of action against 
the R. J. Reynolds Tobacco Company, L. R. Don- 
nelly and Rulon 1D. Hair. 


Wherefore, your petitioner prays that the court 
enter an order appoiting your petitioner as 
guardian ad litem of the said Richard Arlen 
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Newby and [9] Patty Ann Newby for the purpose 
of instituting and maintaining a suit for damages 
against the said Reynolds Tobacco Company, L. R. 
Donnelly and Rulon D. Hair. 


GEORGE H. NEWBY, 
Petitioner. 


(Duly verified.) 
fEndorsed]: Filed Sept. 29, 1942. 


[Title of Court and Cause in State Court.] 


ORDER APPOINTING GUARDIAN 
AD LITEM 


Upon reading and filing the petition of George 
H. Newby filed herein, wherein it is prayed that 
George H. Newby be appointed guardian ad htem 
for Richard Arlen Newby and Patty Ann Newby, 
minors; and it appearing to the undersigned Judge 
of the above entitled Court that George H. Newby 
is a competent and responsible person, and that it 
is expedient that he be appointed to represent said 
minors for the purpose of instituting, maintaming 
and concluding a suit against R. J. Reynolds To- 
bacco Company, a corporation, L. R. Donnelly and 
Rulon D. Hair, as outlined in said petition; 

Now, Therefore, It Is Ordered that the said 
George H. Newby be and he is hereby appointed 
guardian ad litem for the said Richard Arlen New- 
by and Patty Ann Newby, and it is further ordered 
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that said George H. Newby as such guardian ad 
litem be and he is hereby authorized and [10] 
directed’ to institute, prosecute and conclude said 
action referred to in said petition on behalf of 
said Richard Arlen Newby and Patty Ann Newby, 
minors. 


Dated this 28th day of September, 1942. 
ISAAC McDOUGALL, 
District Judge. 


[Endorsed]: Filed Sept. 28, 1942. 


[Title of Court and Cause in State Court. | 
ORDER FOR REMOVAL 


“This cause coming on regularly for hearing upon 
petition, and bond of the defendants R. J. Reynolds 
Tebagco Company, L. R. Donnelly and Rulon D. 
Hair, herein, for an order transferring this .cause 
to the; United States District Court for the District 
of Idaho, Eastern Division; and 

alt Appearing to the Court that said defendants 
R., J . Reynolds Tobacco Company, L. R. Donnelly 
and Rulon D. Hair have filed their petition herein 
for sueh removal in due form of law, and that they 
have also: filed their bond duly conditioned with 
good and sufficient surety, as provided by law, and 
that said defendants have given plaintiffs due and 
regular notice thereof; and that all of said papers 
were duly filed before the time for said defendants 
to appear had expired, and 
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It Further Appearing to the Court that-this is a 
proper cause for removal to the United States 
[11] District Court for the District of Idaho, :Kast- 
ern Division; 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed, that said petition and bond be, and the 
same are hereby accepted and approved, and that 
the above entitled cause be, and the same is hereby 
removed to the United States District Court for the 
District of Idaho, Eastern Division, and that all 
further proceedings in this court be stayed and: the 
clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for Bear Lake 
County, is hereby directed to make up the record 
in said cause and submit the same to the United 
States District Court for the District of Idaho, 
Eastern Division, on or before thirty days from the 
date of the filing of said petition. 

Dated this 26th day of October, 1942. 

ISAAC MceDOUGALL 
District Judge. 


[Endorsed]: Filed Oct. 26, 1942. 


[Title of Court and Cause.] 


MOTION TO DISMISS AND TO MAKE MORE 
DEFINITE AND CERTAIN 


Come Now, The defendants, Reynolds Tobacco 
Company and L. R. Donnelly, and each of them, 
and move the court to dismiss the above entitled 
action upon the ground that the complaint fails to 
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[12] state a claim upon which relief can be granted 
against them, or either of them. 

Said defendants, and each of them, further move 
the court that if said motion to dismiss be not 
granted them, then and in that event the plaintiffs 
be required to make a more definite statement of 
the alleged negligence of the defendant, Rulon D. 
Hair; also the manner in which it will be contended 
said Rulon D. Hair recklessly drove said automobile 
upon the highway, and of what said alleged reckless 
conduct actually consisted, and what it will be con- 
tended he did, which constituted reckless disregard 
of the rights of the deceased. 


Dated November 14, 1942. 
ie Bo SMITH 
Residing at Boise, Idaho 
A. L. MERRILL 
R. D. MERRILL 
Residing at Pocatello, Idaho 
Attorneys for defendants, R. J. Reynolds Tobacco 
Company and L. R. Donnelly. 


(Affidavit of Service Attached.) 
[Endorsed]: Filed Nov. 14, 1942. [13] 
[Title of Court and Cause. ] 


MOTION TO DISMISS AND MAKE MORE 
DEFINITE AND CERTAIN 


Comes now the defendant Rulon D. Hair, and 
moves the Court to dismiss the above entitled action 
upon the grounds that the complaint fails to state a 
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claim against this defendant upon which relief can 
be granted against him. 

Said defendant further moves the court that if 
said Motion to Dismiss be not granted, then, and in 
that event, said defendant moves that the plaintiffs 
be required to make a more definite statement of 
the alleged negligence of the defendant and the 
manner in which it will be contended that the 
defendant Rulon D. Hair recklessly drove said 
automobile upon the highway and of what said 
reckless conduct actually consisted and that which 
it will be contended he did which constituted dis- 
regard of the rights of the deceased. 

Dated this 14th day of November, 1942. 

ROY L. BLACK & 
JOHN R. BLACK 
Attorneys for Defendant 
Rulon D. Hair 
Residing at Pocatello, Idaho. 


(Affidavit of Mailing Attached.) 
[Endorsed]: Filed Nov. 16, 1942. [14] 
[Title of Court and Cause. ] 
MINUTES OF THE COURT 
February 6, 1943 


This cause came on for hearing on motions to 
dismiss and motion for a more definite statement 
in the complaint. Glenn A. Coughlin, Esquire, ap- 
peared for the plaintiffs and Messrs. E. B. Smith 
and A. L. Merrill, Esquires, appeared for the de- 
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fendant Reynolds Tobacco Company and R. L. Don- 
nelly. On agreement between counsel for the plain- 
tiff and attorneys for the defendant Rulon D. Hair, 
the motions of defendant Hair were submitted to 
the Court upon the argument presented by counsel 
for the other defendants. 

After hearing argument of counsel, it was ordered 
that the motions to dismiss and to make more 
definite and certain by the defendants R. J. Reyn- 
olds Tobacco Co. and Rulon D. Hair, and each of 
them, is denied. Exceptions were allowed to each 
of the defendants and twenty-five days were granted 
for filing of answer to complaint. 


[Title of Court and Cause.] 
ORDER ON MOTIONS 


The motions of the defendants R. J. Reynolds 
Tobacco Company and L. R. Donnelly and of the 
defendant Rulon D. Hair’ to dismiss and to make 
more definite and certain were argued before the 
Court the 6th day of February, 1943 at Boise, [15] 
Idaho, pursuant to agreement of counsel for the 
respective parties to this cause. Mr. Glenn A. 
Coughlan appeared for the plaintiff and Messrs. 
E. B. Smith and A. L. Merrill appeared for the 
defendants R. J. Reynolds Tobacco Company and 
L. R. Donnelly. Pursuant to agreement between 
the attorney for the plaintiffs and the attorneys for 
the defendant Rulon D. Hair, the motions of Rulon 
D. Hair were submitted to the Court upon argument 
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of counsel for the defendants R. J. Reynolds To- 
bacco Company and L. R. Donnelly. 

After hearing argument of the respective counsel 
on the motions, and the Court having duly con- 
sidered the same and being fully advised in the 
premises ; 

It Is Hereby Ordered And This Does Order, That 
the motions to dismiss and to make more definite 
and certain of the defendants R. J. Reynolds To- 
bacco Company and L. R. Donnelly and of the de- 
fendant Rulon D. Hair are, and each of them hereby 
is, denied. 

Exceptions to the ruling of the Court are hereby 
granted to each and all of the defendants. Upon 
stipulation of counsel for the respective parties in 
open court it is hereby furthered ordered that the 
defendants and each of them be, and they are hereby 
eranted twenty-five days from date hereof within 
which to prepare, serve and file their respective 
answers in this cause. [16] 


Dated this 6th day of February, 1948. 
LLOYD L. BLACK, 
United States District Judge. 


Presented by Glenn A. Coughlan, Counsel for 
plaintiffs. 
GLENN A. COUGHLAN, 
Attorney for Plaintiffs. 
O.K. as to form 
A. L. MERRILL 
E. bovis 


[Endorsed]: Filed Feb. 6, 1943. 
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[Title of Court and Cause. | 
DEMAND FOR JURY TRIAL 


To R. J. Reynolds Tobacco Company, R. J. Don- 
nelly, and Rulon D. Hair, and Their Attorneys, 
E. B. Smith, A. L. Merrill of Merrill & Mer- 
rill and Roy L. Black of Black & Black: 


Demand is hereby made by the plaintiffs in the 
above entitled cause for jury trial in the above 
entitled cause. Dated February 15, 1943. 

GLENN A. CAUGHLAN, 
Attorney for Plaintiff 
Montpelier, Idaho. 


[Service Acknowledged] 
[Endorsed]: Filed Feb. 25, 1943. (17) 


[Title of Court and Cause. ] 
~ MINUTES OF THE COURT 
March 26, 1943 


The plaintiffs’ motion for leave to amend the com- 
plaint herein came on for hearing before the [18] 
Court. Counsel for the respective parties being 
present. 

After hearing argument of B. W. Davis, Esquire, 
on the part of the plaintiff and A. L. Merrlil, Es- 
quire, on the part of the defendants, the Court took 
the motion under advisement. 
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[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 27, 1943 


The Court announced his conclusions on the plain- 
tiffs’ petition to amend the complaint, and leave 
was granted to the plaintiff to make such amend- 
ment. The defendants asked and were granted ex- 
ceptions. 

The defendants were granted twenty days in 
which to answer the complaint as amended. 

It was ordered that the setting of trial of the 
same be, and the same hereby is vacated, and the 
case is continued for the term. 


[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 30, 1943 


The plaintiffs’ notice of submitting proposed 
order, filed March 29th, 1948, was withdrawn by 
aie Davis, square, [Loe 


[Title of Court and Cause.] 
MOTION 


Comes now the plaintiffs by and through their 
attorneys of record, and move the Court for an 
order permitting the filing of an amended complaint 
herein. 
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That said proposed amended complaint is at- 
tached hereto. 
GLENN A. COUGHLAN 
Res. & P. O. Address, 
Montpelier, Idaho 


B. W. DAVIS 
Res. & P. O. Address, 
Pocatello, Idaho. 
Attorneys for Plaintiffs. 


[Endorsed]: Filed April 5, 1943. [20] 


[Title of Court and Cause. | 
MINUTES OF THE COURT 
April 9, 1948 


The plaintiffs’ motion for leave to file an amended 
complaint was presented to the Court, together with 
the objections filed. It was ordered that the motion 
be, and the same hereby is granted and proposed 
amended complaint submitted with the motion be 
filed. The defendants were granted twenty days in 
which to plead. [21] 


ee 


[Title of Court and Cause. ] 
AMENDED COMPLAINT 


Comes now the plaintiffs and for a cause of action 
against the defendants, complain and allege: 
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I. 

That George H. Newby is a widower, the surviv- 
ing husband of Avenell Newby, and the father of 
Richard Arlen Newby, age eight years and Patty 
Ann Newby, age six years, the minor children of 
Avenell Newby, deceased and the plaintiff; that he 
was, on the 28th day of September, 1942, by order 
of the District Court of the Fifth Judicial District 
of the State of Idaho in and for the County of 
Bear Lake, duly made and entered, duly and reg- 
ularly appointed guardian ad litem for said Richard 
Arlen Newby, and Patty Ann Newby, with au- 
thority to institute, maintain and conclude this suit. 
That the said George H. Newby, Richard Arlen 
Newby and Patty Ann Newby, minors, are the sole 
and only heirs at law of the said Avenell Newby, 
deceased. 

by 

That the R. J. Reynolds Tobacco Company for 
several years immediately prior to the filing of this 
complaint, has been and now is a corporation organ- 
ized and existing under the laws of the State of 
North Carolina and doing business in the State of 
Idaho as a foreign corporation without having [22] 
comphed with the laws of Idaho relating to foreign 
corporations qualifying to do business in said State. 


jaws 
That at all times hereinafter mentioned the de- 
fendant, L. R. Donnelly, was a citizen and resident 
of the State of Utah with his place of business and 
residence in Salt Lake City, State of Utah. 
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IV. 

That on the 11th day of September, 1942 and at 
the time of the filing of plaintiffs’ complaint in the 
District Court of the County of Bear Lake, Idaho, 
on or about the 28th day of September, 19438, the 
defendant, Rulon D. Hair was a citizen and a resi- 
dent of the State of Idaho. 


V. 

That the defendant, Rulon D. Hair, at all times 
hereinafter mentioned was the dulv authorized 
agent, servant and employee of the defendant, R. J. 
Reynolds Tobacco Company, and the defendant, 
L. R. Donnelly and was at all times hereinafter 
mentioned engaged in the course, scope and line of 
his business for the above mentioned defendants, 
R. J. Reynolds Tobacco Company and L. R. Don- 
nelly. 

VI. 

That at all times hereinafter mentioned the de- 
fendants, R. J. Reynolds Tobacco Company and 
L. R. Donnelly, were the owners of and furnished 
to the defendant, Rulon D. Hair, a Chevrolet Panel 
[23] Truck, bearing State of Idaho truck license 
3A-150, which was used by said Hair in the prosecu- 
tion of the business of said defendants in the line, 
course, and scope of the employment of said Hair 
as an employee of said defendants. 


VLE, 
That at all times herein mentioned the said de- 
fendant, Rulon D. Hair had permission and author- 
ity from the said R. J. Reynolds Tobacco Company 
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and L. R. Donnelly, to use and operate said Chey- 
rolet Panel truck upon the public highways of the 
State of Idaho, notwithstanding that at all of said 
times the said Tobacco Company and Donnelly knew 
that Rulon D. Hair was a careless, reckless and in- 
competent driver of an automobile and was in the 
habit of hauling guests contrary to instruction. 


WAODE 

That on the 11th day of September, 1942, on the 
public highway known as U. 8. Highway No. 30 
North, at a point on said highway about seventeen 
miles north of Montpelier, Idaho, the said Rulon 
D. Hair, with a reckless disregard of the rights of 
others and of Avenell Newby, so recklessly drove 
and operated the said panel truck hereinabove re- 
ferred to that the same ran off the said highway, 
tipped over and inflicted serious injuries upon said 
Avenell Newby from which she died on the 16th day 
of September, 1942, and at said time and place said 
Avenell Newby was riding with Rulon D. Hair 
as his guest and was a guest of the defendants 
herein. [24] 

x 

That the said Avenell Newby was of the age of 
twenty-eight years; was a strong, healthy women, 
capable of making a home and doing the housework 
for the plaintiff, George H. Newby and their minor 
children, Richard Arlen Newby and Patty Ann 
Newby, had she lived. That she was a kind and 
friendly person and was devoted to her family. 
That the minor children were dependent upon her 
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for their care and guidance. That by reason of her 
death, her husband, George H. Newby, has lost the 
love, comfort and companionship of a devoted wife. 
That the minor children, Richard Arlen Newby and 
Patty Ann Newby have lost the love, comfort and 
care and companionship that only their mother 
could give, to the damage of the said George H. 
Newby and Richard Arlen Newby and Patty Ann 
Newby, in the sum of $100,000. That by reason of 
the injuries resulting in the death of the deceased, 
Avenell Newby, expenses were incurred for medical 
services in the amount of $115.00, and for funeral 
and burial services in the amount of $268.20. 
Wherefore, the plaintiff, George H. Newby on 
his own behalf and as guardaian ad litem for 
Richard Arlen Newby and Patty Ann Newby, prays 
for damages against the defendants and each of 
them for the amount of One Hundred Thousand 
Dollars general damages, and $115.00 for medical 
Services and $268.20 funeral and burial expenses; 
for their costs of suit herein expended and for such 
other and [25] further relief as may be found just 
and equitable in the premises. 
GLENN A. COUGHLAN 
Res. & P. O. Address: Mont- 
pelier, Idaho 


B. W. DAVIS 
Res. & P. O. Address: Poca- 
tello, Idaho 
Attorneys for Plaintiffs. 


[Endorsed]: Filed April 9, 1943. 
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[Title of Court and Cause. ] 


MOTION TO DISMISS, MOTION FOR MORK 
DEFINITE STATEMENT, AND MOTION 
TO STRIKE DIRECTED TO AMENDED 
COMPLAINT 


Come now defendants R. J. Reynolds ‘Tobacco 
Company and L. R. Donnelly, and each of them, 
and moves the court as follows: 

1. To dismiss the action because the amended 
complaint fails to state a claim against these de- 
fendants or either of them upon which relief can 
be granted ; 

2. To dismiss the action because the amended 
complaint shows upon its face lack of jurisdiction 
of the court over the persons of Richard Arlen New- 
by, and Patty Ann Newby, minors, and each of 
them, because (a) there is no general guardian who 
appears for or on behalf of either of said minors, 
(b) [26] there is no guardian ad litem appointed 
pursuant to Rule 9 and 58 of the Rules of the Prac- 
tice of the United States District Court for the Dis- 
trict of Idaho, and George H. Newby, who purports 
to appear as guardian ad litem for said minors is 
not qualified, pursuant to the rules aforesaid, to act 
in such capacity. 

3. Without waiving the foregoing motions, but 
expressly relying thereon, these defendants and each 
of them, further moves the court to require plain- 
tiffs to make a more definite statement of their 
purported cause of action as follows: 

(a) State what relationship plaintiffs will con- 
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tend existed between R. J. Reynolds Tobacco Com- 
pany and L. R. Donnelly and the manner in which 
and the reason for Rulon D. Hair acting as agent 
of both of said defendants at the times and in the 
manner alleged in Paragraph V of said amended 
complaint, and more particularly what type of 
service it will be contended said Rulon D. Hair was 
rendering that would enable him to act within the 
course, scope and line of business or claimed agenev 
of said defendants, either jointly or severally, at 
the times mentioned in said amended complaint; 

(b) State what particular acts referred to in 
Paragraph VII of said amended complaint which 
it is inferred were committed by Rulon D. Hair 
and the times of their commission and the character 
thereof, and which plaintiffs contend came to the 
knowledge of R. J. Reynolds Tobacco Company and 
L. R. Donnelly by virtue whereof plaintiffs claim 
these defendants, and each of them, knew that 
Hair [27] was a careless, reckless and incompetent 
driver of an automobilé; also the particular ‘‘in- 
structions’’ which it is alleged were violated in the 
charge that Rulon D. Hair was in the habit of haul- 
ing guests; 

(c) State the particular acts which plaintiffs 
will contend constituted a reckless disregard of the 
rights of others and of Avenell Newby, and the acts 
which plaintiffs will contend constituted reckless 
driving and operation of said panel truck as alleged, 
and at the time alleged, in Paragraph VIII of said 
complaint. 
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4. Upon the ground that the same is immaterial, 
these defendants move to strike from said amended 
complaint the following: 

(a) All that portion of Paragraph numbered IT. 
reading as follows: 

‘fand doing business in the state of Idaho as a 
foreign corporation without having compled 
with the laws of Idaho relating to foreign cor- 
porations qualified to do business in said state.”’ 

(b) All that portion of Paragraph numbered 
VIT reading as follows: 

‘‘Notwithstanding that at all of said times 
the said Tobacco Company and Donnelly knew 
that Rulon D. Hair was a careless, reckless and 
incompetent driver of an automobile and was in 
the habit of hauling guests contrary to instruc- 
tions.”’ 

These motions are made individually and sepa- 
rately but consolidated pursuant to Rule 12 (g) 


Wherefore, defendants pray said motions and 
each of them be granted and said defendants be 
given the relief sought thereby. 

E. B. SMITH 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendants R. 
J. Reynolds Tobacco Com- 
pany and L. R. Donnelly 


(Service Acknowledged) 


[Endorsed]: Filed April 26, 1943. [29] 
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[Title of Court and Cause. ] 


ORDER 


On April 26, 1948, defendants R. J. Reynolds 
Tobacco Company and L. R. Donnelly, filed their 
motion to dismiss; motion for more definite state- 
ment and motion to strike, directed to the amended 
complaint. 

The matter was fully presented by briefs, filed by 
respective counsel, and the Court being advised, it 
is Ordered that: 

The motion to dismiss is denied. 

The motion for more definite statement is denied. 

The motion to strike is sustained as to the fol- 
lowing portion of paragraph II of the amended 
complaint: ‘“‘without having complied with the laws 
of Idaho relating to foreign corporations qualified 
to [80] do business in said state.’’ As to all other 
portions the motion is denied. 


ed this 6th day of July 1948. 
CHASE A. CLARK 
United States District Judge. 


[Endorsed]: Filed July 6, 1943. 
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[Title of Court and Cause]. 


ANSWER OF R. J. REYNOLDS TOBACCO 
COMPANY and L. R. DONNELLY TO 
AMENDED COMPLAINT. 


Come now R. J. Reynolds Tobacco Company and 
L. R. Donnelly, two of the defendants in the 
[31] above-entitled cause, and, for answer to the 
complaint of the plaintiffs on file herem, admit, 
deny and allege as follows: 


FIRST DEFENSE 
That the amended complaint fails to state a claim 
against these answering defendants, or either of 
them, upon which relief can be granted. 


SECOND DEFENSE 


I. 

These defendants deny each and every allegation 
of said amended complaint not hereinafter specif- 
ically admitted. 

JU 

Answering paragraph numbered I of said amend- 
ed complaint, these defendants admit the allegations 
contained therein, save and except defendants deny 
that George H. Newby was duly and regularly ap- 
pointed guardian ad litem for Richard Arlen New- 
by and Patty Ann Newby, and denies the legal effect 
alleged of the order pleaded in said paragraph. 


II. 
Answering paragraph numbered II of said 
amended complaint, these defendants admit that 
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the R. J. Reynolds Tobacco Company for several 
years immediately prior to the filing of said com- 
plaint has been, and that it now is, a corporation 
organized and existing under the laws of the State 
of North Carolina, but deny the remaining allega- 
tions of ‘said paragraph. [32] 


LV. 

“These defendants admit the allegations contained 
im paragraph numbered IIT of said amended com- 
plaint. 

Wo 

Answering paragraph numbered IV _ of said 
amended complaint, these defendants deny the alle- 
gations contained therein, and allege in this respect 
that on the date of the filing of the original com- 
plaint in the District Court of Bear Lake County, 
State of Idaho, to wit: on or about the 28th day 
of September, 1942, the defendant Rulon D. Hair 
was, and for some time prior thereto had been, and 
now is, a bona fide resident and citizen of the State 
of Utah. 

i” ale 

‘Answering paragraph numbered V_ of said 
amended complaint, these defendants deny each and 
every allegation contained therein. Further answer- 
ing said paragraph, defendants allege that the said 
Rulon D. Hair had been acting as a salesman for 
the R. J. Reynolds Tobacco Company prior to the 
lith day of September, 1942, but was not so acting 
on said date and was not acting as an agent, servant 
or employee of these defendants or either of them, 
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or in any other capacity, with reference to any of 
the matters or things alleged in said amended com- 
plaint, and none of said alleged acts were committed 
by the said Rulon D. Hair within the course, scope 
or hne of any agency, business or employment 
by or for the R. J. Reynolds Tobacco Company or 
L. R. Donnelly, and for which acts, if any were 
committed, [33] neither the said R. J. Reynolds 
Tobacco Company or the said L. R. Donnelly are 
in anywise liable. 
VII. 

Answering ‘paragraph numbered VI of said 
amended complaint, these defendants deny each and 
every allegation contained therein. Further answer- 
ing said paragraph, however, defendants allege that 
the Chevrolet Panel Truck therein described was 
the property of R. J. Reynolds Tobacco Company, 
but that it was not used by the said Rulon D. Hair 
at the time of the matters and things alleged in 
said complaint in the prosecution of any business 
or agency of these answering defendants or either 
of them, or as agent, servant or employee of either 
of said defendants, and its use at such time and for 
the purposes alleged in said complaint was without 
right or permission of these answering defendants, 
and they are in no wise responsible for any damages, 
if any occurred, as the result thereof. 


WAUOL 
Answering paragraph numbered VII of said 
amended complaint, these defendants admit that 
Rulon D. Hair had permission and authority to use 
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and operate said Chevrolet Panel Truck when ac- 
tually engaged in the business of the company, but 
deny that he was so engaged on the 11th day of 
September, 1942, and deny that these defendants, 
or either of them, knew that the said Rulon D. Hair 
was a careless, reckless or incompetent driver of an 
automobile or that he was in the habit of haul- 
ing [84] guests in said car. In this respect defend- 
ants further deny that the said Rulon D. Hair was 
a careless, reckless or incompetent driver of an au- 
tomobile, and deny that he hauled guests therein. 
These defendants allege that the said Rulon D. 
Hair had been given instructions not to haul or 
carry guests in said automobile or panel truck, and 
further allege that if there has been an infraction 
of this instruction, the same was without the know]- 
edge or consent of these answering defendants or 
either of them. Defendants deny each and every 
other allegation contained in said paragraph. 


IDS 

Answering paragraph numbered VIII of said 
amended complaint, these defendants admit that on 
the 11th day of September, 1942 on a public high- 
way, known as U. 8S. Highway #30 North, at a 
point on said highway about 17 miles north of Mont- 
pelier, Idaho, the defendant Rulon D. Hair, while 
driving said Panel Truck, ran off the highway, 
tipped over, and that certain injuries were inflicted 
upon Avanell Newby, and admits that Avanel! 
Newby died on the 16th day of September, 1942, but 
deny each and every other allegation contained in 
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said paragraph. Further answering said paragraph, 
these defendants allege that if the said Avanell 
Newby was riding in said Panel Truck as the guest 
of Rulon D. Hair or with his consent, the same 
was without the consent or permission of these 
answering defendants or either of them, and con- 
trary to positive instructions theretofore given the 
said Rulon [35] D. Hair, and if the said Rulon D. 
Hair transported the said Avanell Newby in said 
Panel Truck as a guest or otherwise, the same was. 
without authority of these defendants, and without 
the scope of his employment, and for the conse- 
quence of which neither of these answering defend- 
ants are liable. 
X. 

Answering paragraph numbered IX of said 
amended complaint, these defendants admit that 
Avanell Newby was of the approximate age of 28 
years. Defendants deny that by reason of her death 
the plaintiffs have been damaged in any sum or 
amount whatever, by reason of any act or omission 
on the part of these defendants or either of them. 
Defendants are without knowledge or information 
sufficient to form a belief as to the remaining allega- 
tions of said paragraph, and wpon this ground deny 
each and every other allegation contained therein. 


THIRD DEFENSE 


Further answering said amended complaint, and 
as an additional defense thereto, these defendants 
allege that any injuries which the said Avanell 
Newby may have received in the accident described 


32 R. J. Reynolds Tobacco Co. vs. 


in the amended complaint and the damages to the 
plaintiffs, if any, resulting therefrom were proxi- 
mately caused or contributed to by the negligence 
and carelessness of the said Avanell Newby, who 
was then and there guilty of contributory negli- 
gence and said injuries were not the result of neghi- 
gence or want of care on the part of any of the de- 
fendants charged in said amended complaint. [36] 


FOURTH DEFENSE 

Further answering said amended complaint, and 
as a separate and further affirmative defense there- 
to, these defendants allege that at the time and place 
mentioned in said amended complaint the said Ava- 
nell Newby was, and for some time prior thereto 
had been, riding in said panel truck as a gratuitous 
guest of Rulon D. Hair and at her special request ; 
that she had been with the said Rulon D. Hair for 
a number of hours prior to said accident and all 
matters and things touching said association and 
the operation of said panel truck by the said Rulon 
D. Hair were fully known to her and freely ac- 
quiesced in by her, and having such information she 
continued to ride in said panel truck and acquiesced 
in each and everything done with respect thereto, 
and of said association, and the driving of said panel 
truck, and with such knowledge and acquiescence on 
her part and the riding in said truck with the said 
Rulon D. Hair at her own request and as his 
gratuitous guest she thereby assumed all risk at- 
tendant thereon and by reason of her acquiescence 
and of her own conduct no recovery can be had for 
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any damages, if any, which may have resulted from 
the accident alleged in said amended complaint. 
FIFTH DEFENSE 


Further answering said amended complaint and 
as a separate and further affirmative defense there- 
to, these defendants allege that the injuries which 
Avanell Newby may have sustained, and the [87] 
damages thereby suffered, if any, by the plaintiffs 
were the result of matters and things over which 
the driver of said automobile had no control, and 
said accident occurred without fault on his part 
and without fault, liability or responsibility of any 
kind whatever on the part of these answering de- 
fendants. 


Wherefore, these defendants pray that plaintiffs 
take nothing by reason thereof, and that defendants 
recover their costs incurred herein. 


E. B. SMITH 
Residing at Boise, Idaho 


A. L. MERRILL 
Residing at Pocatello, Idaho 


R. D. MERRILL 
Residing at Pocatello, Idaho 
Attorneys for R. J. Reyn- 
olds Tobacco Company 
and L. R. Donnelly 
(Duly verified.) 
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The defendants, R. J. Reynolds Tobacco Company 
and L. R. Donnelly, hereby demand a trial by jury. 


EK. B. SMITH 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendants R. 
J. Reynolds Tobacco Com- 
pany and L. R. Donnelly 


(Service Acknowledged.) 
[Endorsed]: Filed July 15, 1943. [38] 


[Title of Court and Cause]. 


ANSWER OF DEFENDANT RULON D. HAIR 


Comes now the defendant Rulon D. Hair and for 
answer to plaintiffs’ Amended complaint this de- 
fendant: admits, denies and alleges as follows: 


7 I 
~ That said amended complaint fails to state a claim 
or cause of action against this answering defendant 
upon which relief can be granted to plaintiffs or 
either or any of them. 


SECOND DEFENSE 


I 
This defendant denies each and every allegation 
of said complaint not herein specifically admitted. 
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30T 
Answering paragraph I of the Amended Com- 
plaint this defendant admits the allegations thereof. 


III 

Answering paragraph II of the amended com- 
plaint this defendant admits that defendant R. J. 
Reynolds Tobacco Company, for several years 1m- 
mediately prior to the filing of this amended com- 
paint, has been and now is a corporation but denies 
each and every other allegation of said para- 
graph I. 


IV 
Answering paragraph III of the amended com- 


plaint this defendant admits the allegations there- 
of. [39] 


Vv 

Answering paragraph IV of said amended com- 
plaint this defendant denies each and every allega- 
tion thereof and further answering said paragraph 
IV of said amended complaint this defendant alleges 
the fact to be that at the time of the filing of the 
complaint herein this defendant was and ever since 
said time has been and now is a citizen of and a 
resident of the State of Utah. 


Wal 
Answering paragraph V of said amended com- 
plaint this defendant admits that prior to the acei- 
dent mentioned in the complaint he had been an 
employee of the said defendant R. J. Reynolds To- 
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bacco Company, a corporation, as a salesman, and 
this defendant denies each and every other allega- 
tion of said paragraph. 


Vil 

Answering paragraph VI of said amended com- 
plaint this defendant admits that at the times men- 
tioned in the amended complaint defendant R. J. 
Reynolds Tobacco Company furnished to this de- 
fendant a Chevrolet Panel Truck, bearing State of 
Idaho Truck License #3A-150 which was used by 
this defendant in the prosecution of his business and 
in his capacity as employee and salesman for said 
defendant R. J. Reynolds Tobacco Company and de- 
fendant denies each and every other allegations of 
said paragraph VI. [40] 


VIII 

Answering paragraph VII of said complaint this 
defendants admits that at the times herein men- 
tioned he had permission and authority from the 
defendant R. J. Reynolds Tobacco Company to use 
and operate said Chevrolet Panel Truck upon the 
public highways of the State of Idaho in the carry- 
ing on of his business as employee and salesman for 
said defendant R. J. Reynolds Tobacco Company 
and this defendant denies that this defendant was 
a careless, or that he was a reckless or that he was 
an incompetent driver of an automobile and denies 
each and every other allegation of said paragraph. 
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IX 

Answering paragraph VIII of said amended com- 
plaint this defendant admits that on to-wit: The 
11th day of September, 1942, on the public highway 
known as U. S. Highway #30 N at a point about 
seventeen miles north of Montpelier, Idaho, the 
said truck, ran off the said highway, tipped over 
and inflicted injuries upon said Avanell Newby and 
that at said time and place said Avanell Newby was 
riding with this defendant but denies each and every 
other allegation of said paragraph. 

Further answering said allegations defendant al- 
leges that said Avanell Newby was riding in said 
truck with said defendant at her own request and 
instance and without any invitation from this de- 
fendant and said Avanell Newby having requested 
the defendant to permit her to ride with him to 
Montpelier, Idaho and that she was so riding 
with [41] the defendant at the time of the said 
accident alleged in the amended complaint. 


xX 

Answering paragraph LX of said amended com- 
plaint this defendant admits that the said Avanell 
Newby was of about the age of 28 vears; denies 
each and every other allegation of said paragraph 
IX; this defendant specifically denies that said 
George H. Newby, Richard Arlen Newby and Patty 
Ann Newby have been damaged in any sum or 
amount whatever by reason of any act or omission 
on the part of this defendant. 
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THIRD DEFENSE 

Further anwering said Amended Complaint and 
as an additional defense thereto this defendant 
alleges: 

I 

That any injuries which the said Avanell Newby 
may have received in the accident described in the 
Amended Complaint and the damages to plaintiffs, 
if any, resulting therefrom, were proximately caused 
or contributed to by the negligence of said Avanell 
Newby who was then and there guilty of contribu- 
tory negligence and that the said injuries were not 
the result of negligence or want of care on the part 
of this defendant. 


FOURTH DEFENSE 


Further answering the said Amended Complaint 
and as a further, separate and affirmative defense 
thereto this defendant alleges: [42] 

That at the time and place mentioned in said 
amended complaint the said Avanell Newby was, 
and for some time prior thereto had been, riding in 
said automobile with this defendant as a gratuitous 
guest of this defendant and solely at and by her 
own request, and that all matters and things touch- 
ing said truck and the operation of said truck or 
automobile by this defendant, as the same was being 
operated, were fully known to the said Avanell 
Newby, and, having such information, she continued 
to ride in said automobile truck and acquiesced in 
and joined with this defendant in each and every- 
thing done with respect thereto, and with respect 
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to the driving of the said automobile as then being 
driven by this defendant and with such knowledge 
and acquiescence and her riding in said automobile 
truck with this defendant solely at her own request 
and instance and as a gratuitous guest, she thereby 
assumed all risk attendant thereon and by reason 
whereby no recovery can be had for any damages, 
if any, which may have resulted to her or to any 
of the plaintiffs from the said accident alleged in 
the amended complaint. 


FIFTH DEFENSE 


Further answering said Amended Complaint and 
as a further defense thereto this defendant alleges 
that the injuries which the said Avanell Newby may 
have sustained and any damages suffered by the 
plaintiffs herein, were the result of matters and 
things over which this defendant had no control 
and the said accident occurred without fault, with- 
out [43] carelessness and without negligence on the 
part of this defendant. 


Wherefore, having fully answered said Amended 
Complaint this defendant prays that plaintiff take 
nothing by reason thereof and this defendant re- 
cover his costs ineurred herein. 

ROY L. BLACK 
JOHN R. BLACK 
Attorneys for Defendant Ru- 
lon D. Hair. Residence: 
Pocatello, Idaho. 
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Defendant Rulon D. Hair hereby demands a trial 
by jury. 
ROY L. BLACK 
JOHN R. BLACK 
Attorneys for Defendant Ru- 
lon D. Hair, Residence: 
Poeatello, Idaho. 
(Duly verified.) 


(Service Acknowledged ) 
[Endorsed]: Filed July 15, 1943. 


[Title of Court and Cause]. 
MINUTES OF THE COURT 
August 18, 1943 


The plaintiffs’ Motion to Strike from the Answers 
of the several defendants and all objections to inter- 
rogatories by the respective parties came on for [44] 
hearing before the Court. Glenn A. Coughlan, Es- 
quire, appeared as counsel for the plaintiffs and 
E. B. Smith, Esquire, appeared for all the defend- 
ants except Rulon D. Hair. 

On Motion by plaintiffs’ counse] and with consent 
of counsel for the defendants, the Court granted 
leave to amend the Motion to Strike by interline- 
ation. 

On stipulation of counsel the Motions as regard 
to the defendant Rulon D. Hair, were submitted 
without argument. 
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The Court heard argument of respective counsel 
on the Motion to Strike from the Answer of the 
defendants R. J. Reynolds Tobacco Co. and L. R. 
Donnelly, and also the objection to interrogatories 
and took the same under advisement. 

The Court ordered that all interrogatories, that 
may be sustained by the Court, be answered by the 
respective parties to whom they are directed by 
September 15, 1943. [45] 


[Title of Court and Cause]. 
VERDICT 


We, the jury in the above entitled cause, find 
for the plaintiffs, and against the defendants, R. J. 
Reynolds Tobacco Company, L. R. Donnelly, and 
Rulon D. Hair, and fix plaintiffs’ damages against 
said defendants at the sum of $7500.00. 
MERLE A. MILLER 
Foreman 


[Endorsed]: Filed Oct. 23, 1943. [46] 


[Title of Court and Cause.] 
JUDGMENT ON VERDICT 


This matter having come on regularly for trial 
to a jury which has returned its verdict herein. 

Now, Therefore, It Is Ordered, Adjudged, and 
Decreed, That plaintiffs have and recover of and 
from the said defendants, jointly and severally, the 
sum of Seven Thousand Five Hundred Dollars 
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($7,500.00) damages, together with plaintiffs’ costs 
and disbursements incurred herein assessed in the 
sum of $89.40. 


Witness, The Honorable Chase A. Clark, Judge 
of the above entitled Court, and the seal thereof, 
this 23rd day of October, 1943. 

[Seal] W. D. MCREYNOLDS 

Clerk 


[Endorsed]: Filed Oct. 23, 1943. [47] 


[Title of Court and Cause.] 
MINUTES OF THE COURT 
January 5, 1944 


This cause came on for hearing at this time, upon 
agreement of counsel for all parties to the action, 
on the Motions for judgment notwithstanding ver- 
dict, and, in the alternative, for a new trial. 

The defendants, R. J. Reynolds Tobacco Com- 
pany and L. R. Donnelly, were represented by E. B. 
Smith, Esquire, who made oral argument on behalf 
of said defendants. The defendant Rulon D. Hair 
appeared by letter of his counsel, Messrs. Black and 
Black; and the plaintiff’s counsel presented the 
plaintiff's resistance to said motions on brief. 

The Court, being fully advised im the premises, 
announced his conclusions, and ordered that both 
Motions for judgment regardless of verdict and 
Motion for new trial be, and the same hereby are, 
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denied. All defendants were granted exceptions to 
the Order. [48] 


[Title of Court and Cause. ] 


NOTICE OF APPEAL BY R. J. REYNOLDS 
TOBACCO COMPANY AND L. R. DON- 
NELLY. 


Notice Is Hereby Given That R. J. Reynolds 
Tobacco Company, a corporation, and L. R. Don- 
nelly, two of the defendants above named, hereby 
appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit from that certain final 
judgment made and entered in the above entitled 
court and cause on the 23rd day of October, 1943, 
which said judgment is in favor of the plaintiffs 
above named and against these two appealing de- 


fendants, and each of them; also against one Rulon 
D. Hair. 


Dated this 20th day of January, 1944. 
KE. B. SMITH 
Residence: Boise, Idaho, 
A. L. MERRILL, 
R. D. MERRILL, 
Residing at Pocatello, Idaho, 
Attorneys for said defend- 
ants, R. J. Reynolds To- 
bacco Company and L. R. 
Donnelly. 


[Endorsed]: Filed Jan. 20, 1944. [49] 
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[Title of Court and Cause. ] 


COST BOND ON APPEAL OF R. J. REYN- 
OLDS TOBACCO COMPANY AND L. R. 
DONNELLY 


Know All Men By These Presents: 


That we, R. J. Reynolds Tobacco Company, a 
corporation, and L. R. Donnelly, as Principals, and 
United States Fidelity and Guaranty Company, a 
corporation organized under the laws of the State 
of Maryland and authorized to transact the business 
of acting as sole surety upon bonds and undertak- 
ings in the State of Idaho, as Surety, are held and 
firmly bound unto George H. Newby, in his own 
behalf, Richard Arlen Newby and Patty Ann New- 
by, both minors, by their guardian ad litem, George 
H. Newby, the above named plaintiffs and appellees 
in the above entitled cause, in the sum of Two Hun- 
dred Fifty ($250.00) Dollars, for which sum well 
and truly to be paid we bind ourselves and our and 
each of our successors and assigns, jointly and sev- 
erally, firmly by these presents. 

Sealed with our seals and dated this 20th day 
of January, 1944. 

Whereas, on the 23rd day of October, 1943, in the 
District Court of the United States for the District 
of Idaho, Eastern Division, in a suit pending in 
that Court wherein George H. Newby, in his own 
behalf, Richard Arlen Newby and Patty Ann New- 
by, both minors, by their guardian ad litem, George 
H. Newby, were plaintiffs, and R. J. Reynolds To- 
bacco Company, L. R. Donnelly and Rulon [50] D. 
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Hair were defendants, a judgment was rendered 
against said defendants in the sum of $7,500.00, 
with interest and costs, and said defendants, R. J. 
Reynolds Tobacco Company and L. R. Donnelly, 
having filed in the office of the Clerk of said Dis- 
trict Court a notice of appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit: 


Now, Therefore, the condition of this obligation 
is such, that if the said R. J. Reynolds Tobacco 
Company and L. R. Donnelly, the appellants, shall 
prosecute said appeal and pay all costs that may be 
rendered against them or either of them if the ap- 
peal is dismissed or the judgment affirmed, or such 
costs as the appellate court may award against these 
defendants or either of them if the judgment be 
modified, then the above obligation is void, other- 
wise to remain in full force and effect. 


R. J. REYNOLDS TOBACCO 
COMPANY, 


By E. B. SMITH, 
One of its attorneys of record, 
Residing at Boise, Idaho, 
L. R. DONNELLY, 


By E. B. SMITH, 
One of his attorneys of record, 
Residing at Boise, Idaho, 
Principal. [51] 


UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
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By HENRY WHITSON, 
Its attorney in fact, 
Surety. 
[Seal] HENRY WHITSON, 
Resident Agent, 
Residing at Boise, Idaho. 


[Endorsed]: Filed Jan. 20, 1944. [52] 


MANDATE 
Filed Dec. 11, 1944 


United States of America—ss: 
The President of the United States of America 


To the Honorable the Judges of the District Court 
of the United States for the District of Idaho, 
Eastern Division—Greeting : 


Whereas, lately in the District Court of the 
United States for the District of Idaho, Eastern 
Division, before you, or some of you, in a cause 
between George H. Newby, in his own behalf; Rich- 
ard Arlen Newby and Patty Ann Newby, both mi- 
nors, by their Guardian Ad Litem, George H. New- 
by, plaintiffs, and R. J. Reynolds Tobacco Company, 
L. R. Donnelly and Rulon D. Hair, defendants No. 
1196, a judgment was duly filed on the 23rd day 
of October, 1943, which said judgment is of record 
and fully set out in said cause in the office of the 
clerk of the said District Court, to which record 
reference is hereby made, and the same is hereby 
expressly made a part hereof, and [53] as by the 
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inspection of the Transcript of the Record of the 
said District Court, which was brought into the 
United States Circuit Court of Appeals for the 
Ninth Cireuit by virtue of an appeal prosecuted 
by R. J. Reynolds Tobacco Company and L. R. Don- 
nelly, as appellants against George H. Newby, in his 
own behalf, Richard Arlen Newby, and Patty Ann 
Newby, both minors, by their Guardian Ad Litem, 
George H. Newby, as appellees, agreeably to the 
Act of Congress in such cases made and provided, 
fully and at large appears: 

And Whereas, on the 18th day of September in 
the year of our Lord One Thousand, Nine Hundred 
and Forty-four the said cause came on to be heard 
before the said Circuit Court of Appeals. on the 
said Transcript of the Record, and was duly sub- 
mitted ; [54] 

On Consideration Whereof it is now here ordered 
and adjudged by this Court, that the judgment of 
the said District Court in this cause be, and hereby 
is reversed, with costs in favor of the appellants, 
and against the appellees, and that this cause be, 
and hereby is remanded to the said District Court 
with directions to grant a new trial. 

It is further ordered and adjudged by this 
Court that the appellants recover against the appel- 
lees for their costs herein expended, and have execu- 
tion therefor. 


(November 6, 1944). 

You, Therefore, Are Hereby Commanded, That 
such execution and further proceedings be had in 
the said cause in accordance with the opinion and 
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judgment of this court, end as according to right 
and justice and the laws of the United States ought 
to be had, the said judgment of the said District 
Court notwithstanding. 

Witness, the Honorable Harlan Fiske Stone, 
Chief Justice of the United States, the 8th day of 
December, in the year of our Lord One Thousand 
Nine Hundred and Forty-four. 


PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


Amount of Costs Allowed and Taxed 


In Favor of appellants and Against appellees, as 
per Annexed Bill of Items, Taxed in Detail: $740.12. 


PAUL P. O’BRIEN 
Clerk. [55] 


os 


[Title of Court and Cause] 
MOTION 


Comes Now, the defendants, R. J. Reynolds To- 
bacco Company, and L. R. Donnelly, and move the 
Court for an order staying all further proceedings 
in this cause until the costs taxed, in the amount 
of $740.12, against the plaintiffs on appeal herein, in 
the Circuit Court of Appeals of the 9th Circuit, re- 
versing the lower court, and taxing the plaintiffs 
with the costs of such appeal, are paid; 

This motion is based upon the records and files 
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in this action and the affidavit of A. L. Merrill, filed 
herewith and made a part hereof. 
R. J. REYNOLDS TOBACCO 
COMPANY and 
L. R. DONNELLY 
By E. B. SMITH 
Residing at Boise, Idaho 
By A. L. MERRILL and 
R. D. MERRILL 
Residing at Pocatello, Idaho 
Attorneys for Defendants. 


(Service Acknowledged.) [56] 


[Title of Court and Cause. ] 
AFFIDAVIT IN SUPPORT OF MOTION 


State of Idaho 
County of Bannock—-ss. 

A. L. Merrill, being first duly sworn, deposes and 
Says: 


That he is one of the attorneys for the defendants 
in the above-entitled action; that the Circuit Court 
of Appeals for the 9th Circuit directed judgment 
to be entered against plaintiffs in said cause in the 
sum of $740.12, as costs of said appeal; that said 
costs have not been paid nor has any part thereof, 
although demand has been made therefor upon 
plaintiffs; that plaintiffs do not have on file any 
cost bond nor other security whatever. 


A. L. MERRILL 
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Subscribed and sworn to before me this 17th day 
of February, 1945. 
[Seal] O. R. BAUM 
Residing at Pocatello, Idaho 


(Service Acknowledged.) [57] 
[Endorsed]: Filed February 22, 1945, 


as 


[Title of Court and Cause] 


AFFIDAVIT IN OPPOSITION TO DEFEND- 
ANTS’ MOTION FOR STAY OF PRO- 
CEEDINGS. 


State of Idaho 
County of Bannock—ss. 

B. W. Davis being first duly sworn upon his oath, 
deposes and says: 

That he is the attorney for the plaintiffs in the 
above entitled cause; that he personally made a 
sworn statement which was presented to the Officer 
in Charge, Ship Repair Unit, Navy 128, c/o F. P. 
Q., San Franciseo California, in which statement he 
set out the status of the present cause and the neces- 
sity of Mr. Newby attending the trial of said cause; 
that said statement was made on the 8th day of 
January, 1945; that the matter was referred to 
W. H. Egan, Commander in the United States 
Naval Reserve, United States Navy Repair Unit, 
Navy 128 ¢/o F.P.0., San Francisco, California: 
that affiant was notified by Commander Egan that it 
would be necessary to secure a setting of the case 
and assurance that the matter would be disposed 
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of at the time set before Mr. Newby’s application 
for emergency leave could be or would be passed 
upon; that thereafter, on the 23rd day of January, 
1945, affiant requested of the Federal District Judge 
in the above entitled cause that said case be set; 
that on the 26th day of January, 1945, he received a 
letter from Honorable Chase A. Clark, Federal Dis- 
trict Judge, advising that the case had been set 
for trial for the 19th day of March, 1945, a copy 
of said letter being mailed to Merrill and Merrill, 
and Mr. A. B. Smith, Attorneys for Reynolds To- 
bacco Company and L. R. Donnelly; that imme- 
diately thereafter and between [58] the 27th day 
of January, 1945 and the 5th day of February, 
1945, the exact date not being known to affiant, 
affiant spoke to Mr. A. L. Merrill personally, ad- 
vising him that the case had been set and that he 
was expecting Mr. Newby to secure a leave and 
return; that in addition thereto, on the 5th day 
of February, 1945, affiant wrote and mailed the 
following letter: 
February 5, 1945 


Merrill & Merrill, Attorneys, 

City. 

Attention: Mr. A. L. Merrill: 
Re: Newby v. Hair et al. 


Dear A. L. 

I believe Judge Clark sent vou copy of his letter 
to me of the 26th ult. J requested him to give us 
as nearly as possible the date of the setting of this 
case because it was necessary to make a proper 
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showing to Mr. Newby’s commanding officer in or- 
der to secure a leave that he might attend the trial 
of this ease. 

We are planning on trying it on March 19th 
and I have been advised by Mr. Newby’s command- 
ing officer that he would be granted sufficient leave 
at that time to attend the trial. 


Yours very truly, 
B. W. DAVIS. 
IBY 


That immediately wpon receipt of the notice 
from the Federal Court that said cause would be 
tried on the 19th day of March, 1945, affiant wired 
W. H. Egan, Commander, to that effect and im- 
mediately thereafter received the following letter: 


D. 8S. Ship Repair Unit /js/ 5 
Navy Number 128 

c/o Fleet Post Office, 

San Francisco, California 


2 February 1945 


Mr. B. W. Davis, 
Attorney at Law, 
Ross-Davis Bldg., 
Poeatello, Idaho 


Dear Sir: 
This will acknowledge your letter of 8 January 


1945, regarding George Newby, MoMM2c, USNR. 
I am pleased to inform you that it is our intention 
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to allow Newby an emergency leave of thirty (30) 
days, commencing the latter part of February. He 
should therefore, be available for the trial, you 
mentioned in your letter, during the month of 
March. 

I regret that it has been impossible for me to 
give you an answer to your question before this 
time, and if I can be of further assistance in this 
matter, please do not hesitate to write to me. 


Sineerely yours, 
W. H. EGAN 
Commander, U. S. Naval Re- 
serve 
WHE/js [59] 


That immediately thereafter and on the 7th day 
of February, 1945, he also wrote said W. H. Egan 
a letter as follows: 


February 7, 1945 
W. H. Egan, Commander, 
U.S. Naval Reserve, 
U.S. Ship Repair Unit, 
Navy Number 128, 
c/o Fleet Post Office, 
San Francisco, Calif. 


Re: George H. Newby MoMM2c USNR 
Dear Mr. Egan: 


Thank you kindly for your letter of the 2nd inst., 
with reference to Mr. Newby’s emergency leave. 
For your information, I am enclosing copy of 
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letter from our Federal District Judge. He has 
set this case for trial on the 19th of March. I can 
see no reason that would prevent the case being 
tried and completed the week beginning March 
19th. 

Yours very truly, 

B. W. DAVIS. 

D/g Ene. 


That this affiant has prepared for the trial of 
said cause; has caused the witnesses that are to be 
called on behalf of the plaintiffs to be subpoenaed, 
and that he can truthfully state that Mr. Newby 
would not have been given an emergency leave 
unless the Commandant above referred to had been 
assured that said cause would be tried; 


That no opposition on behalf of counsel for the 
defendant was received in this cause and no motion 
made until the 17th day of February, 1945. 


Dated this 13th day of February, 1945. 
B. W. DAVIS 


Subscribed and Sworn to before me this 13th 
day of March, 1945. 
[Seal] BAURA S. GOUGH 
Notary Public 
Residing at Pocatello, Idaho. 


[Endorsed]: Filed March 13, 1945 [60] 
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[Title of Court and Cause. ] 


AFFIDAVIT BY POOR PERSON TO. DIS- 
PENSE WITH SECURITY FOR COSTS 
AND IN OPPOSITION TO THE MOTION 
OF DEFENDANTS FOR STAY OF PRO- 
CEEDINGS UNTIL COSTS ON APPEAL 
ARE PAID. 


State of Idaho 
County of Bannock—ss. 

George H. Newby, being first duly sworn upon 
his oath, deposes and says: 

That he is a citizen of the United States of 
America; that he is one of the plaintiffs in the 
above entitled action, appearing on his own behalf 
and as Guardian Ad Litem for his two minor chil- 
dren; that he is entitled to commence and maintain 
said action in said court; 

He further states the fact to be that because of 
his poverty, he is unable to pay the costs of said 
action or to give security for the same; that he 
and his children are the only ones holding a bene- 
ficial interest in the outcome of said action and 
that the nature of his cause of action is clearly 
and concisely set out in his complaint filed in said 
cause; 

He further states that he is thirty-seven years 
of age and that he is a M.O.M.M. First Class in the 
United States Navy; that he has been a member 
of the forces of the United States Navy since on 
or about the 31st of December, 1943; that he does 
not have any funds or moneys on hand with which 
to pay any or all of the costs assessed against him 
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in the above entitled cause; that his children are 
both under the age of eleven years, do not have 
any funds of their own, and are entirely dependent 
upon this affiant for their support and keep; that 
affiant has in his possession the sum of [61] ap- 
proximately One Hundred Dollars; that it is all 
the money or property that he has; that said amount 
of money is not any more than sufficient to pay 
his expenses of bringing his two children and his 
mother-in-law to Poeatello for the trial of this 
cause, where he must board and room them; where 
he must pay his own keep and when the trial is 
completed, he must pay his own expenses and fare 
to the Pacifie Coast for his point of embarkation; 

That prior to his entry in the United States 
Navy, he was a workman for the M-K Construction 
Company; that he does not have any friends or 
relatives who can or will either loan him the money 
to pay the costs or to go his security; that he is 
willing and consents that in the event of his success 
in the retrial of the present cause that he will 
allow upon any judgment or verdict rendered, a 
eredit to the defendant for the costs taxed on 
appeal ; 

That this affiant and his counsel were required 
to make special application through the Fourteenth 
Naval District for his release from his duties for 
a sufficient length of time to attend the trial of 
the case; that they were required to advise and to 
show to the Commandant passing upon the matter, 
that it was an emergency; that the case had been 
set for trial, and that the matter would be defi- 
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nitely concluded; that if this affant had known or 
been advised at the time he secured his emergency 
leave that said cause could or would not be tried, 
or that he was obliged to pay the amounts of costs 
taxes on appeal, he could not and would not have 
secured leave for the reason that he had no money 
with which to pay said costs upon appeal; 

That this affiant does not have any credit with 
any bank or commercial institution that will loan 
him money; that he does not have any security to 
give for a loan or for a bond; that from the first 
day of August, 1944 to the First Day of February, 
1945, affiant received the sum of $98.00 per month; 
that since the 1st day of February, 1945 his pay 
is $113.00 per month; that out of his monthly pay, 
there is deducted the sum of $28.50 for his chil- 
dren, approximately $2.00 per month for insurance 
premiums, he is required [62] to buy all of his 
clothing and supplies of every kind; that he does 
not have net to him, after payment of his expenses, 
his share of allotment and the different items he is 
required to pay, in excess of $40.00 to $50.00 per 
month; that affiant has in his possession his com- 
plete Naval History and record, which he will upon 
request by the court, produce for inspection and 
examination by the court and opposing counsel; 

That this affiant is willing to submit to oral and 
cross examination either by the court or by opposing 
counsel as to the truth of this affidavit; 

That if this affiant is required to return to service 
without being able to present his case to the court 
and jury at this time, he will not be able to secure 
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another leave and must wait to retry the matter 
until the end of the present war; that affiant was 
advised by his commanding officer that the depart- 
ment was fearful that they would give him leave, 
that the case would be continued or that something 
would happen to prevent its trial. 

Affiant further states that this affidavit is made 
and filed for the purpose of availing himeslf of the 
rights and privileges in such case provided by the 
Act of Congress, Ch. 209, Approved July 20, 1892, 
as Amended by Act of June 25, 1910, ch. 435, 36 
Stat. L. 866; 

‘That prior to affiant’s entry in the service of the 
United States Navy, he was earning and receiving 
$70.00 per week and that because of his service in 
the United States Navy, he is prevented from pay- 
ing: the costs assessed against him and he believes 
he is entitled to a stay of the collection of said 
costs and to relief therefrom under the Soldiers 
and Sailors Civil Relief Act of the United States; 
that he furthermore states that he is willing to 
submit himself to examination by the Court or 
to cross examination by the defendants on this 
matter. 

GHORGE H. NEWBY 


Subscribed and sworn to before me this 13th day 
of March, 1945. 
[Seal] LAURA 8S. GOUGH 
Notary Public 
Pocatello, Idaho. 


fEindorsed]: Filed March 13, 1945. [63] 
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[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 12, 1945 


This cause came on for hearing on Motion to 
Stay further proceedings. After oral argument by 
counsel for the respective parties, the Court, being 
fully advised in the premises, took the matter under 
advisement. [64] 


[Title of Court and Cause. ] 


MINUTES OF THE COURT 
March 138, 1945 


Comes now defendants’ attorney, A. L. Merrill, 
Esquire, and moves that all further proceedings 
be stayed until costs taxed on appeal have been 
paid. The Court being fully advised, plaintiffs’ 
attorney, B. W. Davis, Esquire, was given until 3 
o’clock, P. M., to make showing as to why costs, 
or any part, could not be paid. 3B. W. Davis, 
Esquire, filed Affidavit in opposition to defendants’ 
Motion for staying proceedings, also affidavits by 
poor persons to dispense with security for costs 
and in opposition to Motion. 


The Court took the matter under advisement. 
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[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 14, 1945 


The Court, being fully advised in the premsies, 
denied the Motion to stay further proceedings until 
costs in the trial be paid, with the understanding 
that, if any recovery was made by plaintiff, the 
amount of costs in former trial would be deducted 
from the Judgment. [65] 


[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 19, 1945 


This cause came on for trial before the Court 
and a jury; Messrs. B. W. Davis and Glen A. 
Coughlan appearing as counsel for the plaintiffs 
and Messrs. A. L. Merrill and E. B. Smith, appear- 
ing as counsel for the defendants, R. J. Reynolds 
Tobaeeo Company and L. R. Donnelly. 

The Clerk, under the directions of the Court, 
proceeded to draw from the jury box the names of 
twelve persons, one at a time, written on separate 
slips of paper to secure a jury. 

Kthel Young, whose name was drawn, was ex- 
cused for cause; Mrs. Roy Lewis, whose name was 
so drawn, was excused on plaintiffs’ peremptory 
challenge; Virginia Russell and Mrs. Staey Bond, 
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whose hames were likewise drawn, were excused on 
defendants’ peremptory challenge. 

Following are the names of the persons whose 
names were drawn from the jury box, who were 
Sworn and examined on voir dire, found duly quali- 
fied, and who were sworn to well and truly try 
said cause and a true verdict render, to wit: 

E. A. Lindquist, Lee Corbridge, Mrs. George 
Mosier, Hans C. Christiansen, Maynard Bowersox, 
DeLoy Brown, Earl Wolfley, J. O. Ashcraft, A. V. 
Edwards, Ed Owens, Thomas J. Burns, Genevieve 
Lindsay. 

The Court directed that one juror, in addition 
to the panel, be called to sit as an alternate juror. 
Thereupon, the name of Mrs. A. H. Bush, was 
drawn from the jury box, and on being sworn and 
examined on voir dire, was found duly qualified, 
and was accepted by counsel for the respective 
parties. 

The jury panel and the alternate juror were 
sworn to well and truly try said cause, and a true 
verdict render. 

After admonishing the jury and the alternate 
juror, the Court exeused them until 2:00 o’clock, 
P. M., in order that counsel for the respective 
parties might argue a point of law. [66] 

Trial of the case was resumed at 2:00 o’clock 
P. M., and after statement of plaintiffs’ cause by 
their counsel, B. W. Davis, Esquire, E. B. Smith, 
Esquire, made a statement to the jury, in behalf 
of the defendants. 

Whereupon Dr. R. B. Lindsay and Alton Bun- 
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derson were sworn and examined as witnesses on 
the part of the plaintiff, and Exhibit No. 6 was 
admitted for the purpose of the witness explaining 
to the jury, for illustrative purpose only. 

After admonishing the jury and the alternate 
juror, the Court excused them to 10 o’clock, A. M., 
on Tuesday, March 20, 1945. [67] 


[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 20, 1945 


Trial of this case was resumed before the Court 
and Jury. Counsel for the respective parties being 
present, it was agreed that the jury and alternate 
juror were all present. 

Motion was made by A. L. Merrill to strike 
Exhibit 9 (plaintiffs’); which Motion was over- 
ruled. 

The testimony given by Calvin Teuscher from the 
transcript of the previous trial was read by B. 
W. Davis, Esquire. 

L. R. Donnelly was called for cross examination, 
and was sworn and cross examined. 

Rulon D. Hair was sworn and examined as a 
witness on the part of the plaintiffs. 

B. W. Davis, Esquire, read the deposition of 
EK. A. Darr in evidence. 

The Jury was excused for counsel to argue a 
point of law under the rules. 
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B. W. Davis, Esquire, continued to read the 
deposition of E. A. Darr. 

Cross-Examination was read by E. B. Smith, 
Esquire, from the deposition of E. A. Darr. 

L. R. Donnelly was recalled on cross-examination 
for further questioning. 

After admonishing the jury, the Court excused 
them to 10 o’clock, A. M., on Wednesday, March 
21, 1945, and continued the trial to that time. [68] 


oe 


[Title of Court and Cause. ] 
MINUTES OF THE COURT 
March 21, 1945 


Trial of this cause was resumed before the Court 
and Jury. Counsel for the respective parties being 
present, it was agreed that the jury and alternate 
juror were all present. 

L. R. Donnelly was recalled and questioned 
further on cross-examination. 

R. N. Pugmire was sworn and examined as a 
witness on the part of the plaintiff. 

The jury was excused for counsel to argue a 
point of law, until 1:30 o’clock, P. M., at which 
time trial of the case was resumed. 

Motion by b. W. Davis, Esquire, to amend the 
Complaint by inserting the word ‘‘drunken’’ in 
paragraph VII, line 7 on page 2; objection by A. 
L. Merrill, Esquire, Motion granted. 

Sid Close was sworn and examined as a witness 
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on the part of the plaintiff. Motion to strike testi- 
mony granted. 

L. R. Donnelly was recalled on cross-examination. 

Ben Buskirk was sworn and examined as a wit- 
ness on the part of the plaintiff. Motion to strike 
testimony denied. 

Fred H. Smullen was sworn and examined as 
a witness on the part of the plaintiff, and here 
the plaintiff rests. 

F. M. Williams was sworn and examined as a 
witness in behalf of the plaintiff. Testimony taken 
in absence of the jury, to be read to the jury on 
rebuttal, by oral stipulation of counsel for the re- 
spective parties. 

Carl Oxenbine, Jack Perkins, and Charles Nichols 
Were sworn and examined as witnesses on the part 
of the defendants. 

After admonishing the jury, the Court excused 
them to 10:00 o’clock, A. M., on Wednesday, March 
22, 1945. [69] 


[Title of Court and Cause.] 
MINUTES OF THE COURT 
March 22, 1945 


Trial of this cause was resumed before the Court 
and Jury. <All counsel for the respective parties 
being present, it was agreed that the jury and 
alternate juror were all present. 

Rulon D. Hair, C. A. Rasmussen were sworn and 
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examined as witnesses on the part of the defend- 
ants: Deposition of Darwin Perkins was read in 
evidence by E. B. Smith, Esquire; and L. R. Don- 
nelly was sworn and examined as witness on the 
part of the defendants, and here the defendants 
est. 

On rebuttal, George H. Newby was recalled and 
further examined, and the testimony of F. M. Wil- 
liams was read by the Court Reporter. And here 
both sides close. 

Whereupon, the Jury, was excused to 10:00 
o’clock, A. M., on Friday, March 23, 1945, after 
having been admonished by the Court. 

A. L. Merrill, Esquire, moved the Court for a 
directed verdict in favor of the defendant, for the 
reason that Rulon D. Hair was not acting within 
the scope of his work. Motion denied. 

Comes now the plaintiff and moves the Court to 
instruct the jury to return a verdict as prayed 
for in the prayer of the complaint. Motion denied. 

Whereupon, the Court continued the trial of the 
ease until 10:00 o’clock, A. M., on Friday, March 
23, 1945. [70] 


[Title of Court and Cause.] 
MINUTES OF THE COURT 
March 23, 1945 


The cause was argued before the jury by counsel 
for the respective parties, after which the Court 
instructed the jury. The Court discharged the 
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alternate juror, and the jury panel retired in charge 
of Bailiffs, duly sworn, to consider of their verdict. 

On the same day, the jury returned into Court, 
counsel for respective parties being present, where- 
upon, the jury presented their written verdict, 
which was in the words following: 


[Title of Court and Cause. ] 


VERDICT 


‘We, the jury in the above entitled cause find 
for the plaintiff and against the defendant R. J. 
Reynolds Tobacco Company, and assess plaintiffs’ 
damages in the sum of $30,000.00. 

J. O. ASHCRAFT 
Foreman’’ 


The verdict was recorded in the presence of the 
jury, and then read to them, and they each con- 
firmed the same. 

Thereupon, E. B. Smith, Esquire, counsel for 
defendant, took exception to the verdict of the 


jury. 


[Title of Court and Cause.] 


MINUTES OF THE COURT 
March 24, 1945 


The Court ordered the Clerk to enter Judgment 
in the full amount as set forth in the Jury’s 
Verdict. [71] 
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[Title of Court and Cause. ] 
VERDICT 


We, the Jury in the above entitled cause find 
for the plaintiff and against the defendant R. J. 
Reynolds Tobacco Company, and assess plaintiffs’ 
damages in the sum of $30,000.00. 

J. O. ASHCROFT 
Foreman. 


[Endorsed]: Filed March 23, 1945. [72] 


In the District Court of the United States, in and 
for the District of Idaho, Eastern Division 


No. 1196 


GEORGE H. NEWBY, in his own behalf, RICH- 
ARD ARLEN NEWBY, and PATTY ANN 
NEWBY, both minors, by their guardian ad 
litem, George H. Newby, 

Plaintiffs, 
VS. 


R. J. REYNOLDS, TOBACCO COMPANY and 
L. R. DONNELLY, 
Defendants. 


JUDGMENT 
This action came regularly on for trial, the 
parties appearing by their attorneys. A jurv of 
twelve persons was regularly empaneled and sworn 
to try said action, and oral and documentary evi- 
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dence was introduced on the part of the plaintiffs 
and defendants. After hearing evidence, the argu- 
ment of counsel, and instructions of the Court, 
the jury retired to consider of their verdict, and 
subsequently returned into court, and, being called, 
answered to their names and presented their written 
verdict, as follows: 


[Title of Court and Cause.] 
VERDICT 


‘“We, the Jury in the above entitled cause find 
for the plaintiff and against the defendant R. J. 
Reynolds Tobacco Company, and assess plaintiffs’ 
damages in the sum of $30,000.00. 

J. O. ASHCROFT, 


Foreman.”’ 


Wherefore, by virtue of the law, and by reason 
of the premises aforesaid, it is ordered and 
adjudged that plaintiffs do have and recover from 
the defendant, R. J. Reynolds Tobacco Company, 
the sum of Thirty Thousand Dollars ($30,000.00), 
with interest thereon from the date hereof until 
paid, together with plaintiffs’ costs and disburse- 
ments incurred in this action taxed at the sum of 
$278.09. 

Witness the Honorable Chase A. Clark, Judge 
of said court and the seal thereof this 24th day of 
March, 1945. 

[Seal] ED. H. BRYAN 

Clerk. [73] 


[Endorsed]: Filed March 24, 1945. 
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[Title of Court and Cause. ] 


PETITION ON MOTION FOR JUDGMENT 
NOTWITHSTANDING VERDICT AND, IN 
THE ALTERNATIVE FOR A NEW TRIAL, 
AND MOTION FOR NEW TRIAL 


Comes Now, R. J. Reynolds Tobacco Company, 
one of the above named defendants, and moves the 
court to set aside the verdict of the jury and the 
judgment entered thereon, which judgment was 
made and entered March 24, 1945, and to enter 
judgment in defendants favor notwithstanding the 
verdict in accordance with the motion made by said 
defendant for a directed verdict at the conclusion 
of all of the evidence, which motion is hereafter 
summarized and is upon the following grounds, 
to-wit: 

(1) That the evidence is wholly insufficient to 
support a verdict and judgment in favor of the 
plaintiffs, and against the defendant, more ‘particu- 
larly in that the evidence shows without substantial 
conflict that at the time the accident occurred, and 
for approximately eighteen hours theretofore the 
said Rulon D. Hair, was not acting as the Agent 
of said defendant, and was not within the scope 
of his employment, nor doing anything within his 
scope to further the business of his master, and 
was entirely upon a pleasure party of his own, and 
at the time of the accident referred in this cause, 
he was transporting Avanell Newby. now deceased, 
with him as his guest to her home in Montpelier, 
Idaho. [74] 

(2) That the evidence conclusively shows that 
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Avenell Newby was riding in the automobile as a 
guest of Rulon D. Hair, which automobile was 
owned by R. J. Reynolds Tobacco Company, and 
the said Rulon D. Hair had no authority of any 
kind or character from either the said R. J. Reyn- 
olds Tobacco Company, or its agent, L. R. Donnelly 
to haul guests in said car, but had positive oral 
and written mstructions that under no circum- 
stances was he permitted to haul guests in said 
ear, and that no one should be transported by him 
in such car, other than an employee or officer of 
the Company, and that this automobile was used 
at the time of the accident in violation of these 
instructions, and the evidence is wholly and com- 
pletely insufficient in law to show a waiver of these 
instructions on the part of either R. J. Reynolds 
Tobacco Company, or its agent L. R. Donnelly. 

(3) That the evidence wholly and completely 
fails to show that the said Rulon D. Hair was a 
careless, negligent, drunken and incompetent driver, 
or that he was habitually negligent, and that the 
one incident which occurred in Pocatello, in 1939, 
(veferred to as the Myers’ incident) is wholly and 
completely insufficient as a matter of law to estab- 
lish the status of incompetency on the part of the 
driver. 

(4) That the evidence wholly and completely 
fails to support the charge of plaintiffs, contained 
in paragraph numbered VII of their amended com- 
plaint, in effect that the defendants R. J. Reynolds 
Tobacco Company and L, R. Donnelly, permitted 
the said Rulon D. Hair, to use the truck of the 
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defendants, knowing him to be a eareless, reckless, 
drunken and incompetent driver of an automobile, 
and whereby plaintiffs thereby attempted to charge 
negligence on the part of the defendant in suen 
manner for the reason that the evidence wholly 
and completely fails to show that Hair had a status 
of being careless, reckless, drunken or incompe- 
tent in the use of an automobile, nor is there any 
evidence that any sueh claimed status ever came 
to the knowledge [75] of the defendant, R. J. 
Reynolds Tobacco Company, or its agent, L. R. 
Donnelly. 

(5) That the evidence introduced and admitted 
for the alleged purpose of showing Rulon D. Hair 
to be a careless, reckless, drunken and ineompetent 
driver of an automobile, was wholly and com- 
pletely insufficient as a matter of law to establish 
the status of imeompeteney, or carelessness, or 
drunkeness, or recklessness on the ‘part of Rulon 
D. Hair, at the time of said accident, nor that such 
had anything to do therewith. 

(6) That the evidence fails to show that at the 
time of said aecident Rulon D. Hair was in anywise 
guilty in violating the guest statute of the State 
of Idaho, or that he was guilty of reckless, disre- 
gard of the rights of Avenell Newby, or of any 
violation of any other of the requirements stated 
in said statute providing for reeovery of the guest 
suffering damage, and shows that he was not guilty 
of any such negligence required hy the guest 
statute at the time of said accident. 

Said defendants refer to the motion for a di- 
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rected verdict as made in open court and as the 
same appears in the notes of the reporter for 
further particulars. 


In the event of a refusal of the court to grant 
said motion for judgment notwithstanding the ver- 
dict, then said defendant moves in the alternative 
for an order setting aside verdict and judgment 
rendered herein, and the granting of a new trial, 
pursuant to rule 50 of the Rules of Federal Pro- 
cedure, and also moves the court for an order 
granting a new trial pursuant to rule 59 of the 
Rules of Federal Procedure, upon the following 
grounds: 

[. 

Insufficiency of the evidence to justify the ver- 
dict, and that it is against the law in this, to-wit: 

(1) The evidence fails to show that at the time 
of the accident in which Avenell Newby was in- 
jured, while riding as a guest in an automobile 
driven by Rulon D. Hair, that said Rulon D. Hair 
was acting as an agent, servant or employee of 
R. J. Reynolds Tobacco Company, or L. R. Don- 
nelly, but on the contrary, the evidence conclu- 
sively proves that at said time, and for approxi- 
mately eighteen hours theretofore the said Rulon 
D. Hair was not acting as such agent, servant or 
employee within the scope of any employment of 
said defendants, or either of them, but on the con- 
trary was engaged entirely with the said Avenell 
Newby on a pleasure party involving only the in- 
terests of the said Rulon D. Hair and Avenell 
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Newby. That the presumption, if any, of the sta- 
tus of a driver of an automobile owned by another, 
or the condition and character of said car, and the 
time and place of its use, as to the driver’s agency, 
in this case is completely and wholly destroyed 
and overcome by the positive, undisputed testimony 
introduced in said cause showing clearly that the 
said Rulon D. Hair was not acting for his em- 
ployer at the time of said accident, but was wholly 
and completely in the furtherance of a purpose of 
his own. 

(2) It is undisputed that Avenell Newby was 
riding in said automobile at the time of said acei- 
dent as a gratuitous guest of Rulon D. Hair, who 
was not then acting within the scope of his em- 
plovment and was being transported by him as such 
guest, contrary to positive written and oral instruc- 
tions forbidding the hauling of guests or any per- 
son other than an employee of the defendant cor- 
poration. The evidence is completely and wholly 
insufficient, as a matter of law, to prove a waiver of 
said instruction to the said Rulon D. Hair, on the 
part of the said R. J. Reynolds Tobacco Company, 
or L. R. Donnelly. 

(3) That the evidence introduced by the plain- 
tiffs, [77] over the objection of the defendants, for 
the purpose of attempting to prove Rulon D. Hair 
was an incompetent, careless, drunken and _ reck- 
less driver of an automobile, is wholly and com- 
pletely insufficient to establish his status as such, 
and save for the Myers incident, referred to in the 
testimony, there is no evidence showing, or tend- 
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ing to show that the said R. J. Reynolds Tobacco 
Company or L. R. Donnelly had any knowledge, or 
information of any kind or character that the said 
Rulon D. Hair ever had been involved in an acci- 
dent, but that the evidence, on the contrary, shows 
that he had a record of a high degree of compe- 
tency, and care in the use of the defendant’s auto- 
mobile, and that the evidence thus introduced is 
wholly insufficient as a matter of law to establish 
in Rulon D. Hair a status of incompetency, or reck- 
lessness, or drunkenness, or carelessness. 

(4) That the evidence introduced over the ob- 
jection of the defendant, of the witnesses Pugmire, 
Close, Buskirk and Smullen was wholly and com- 
pletely insufficient as a matter of law to establish 
any of the allegations of paragraph numbered VII 
of plaintiffs’ amended complaint, wherein it is 
charged that defendant was negligent in hiring Ru- 
lon D. Hair, knowing him to be a careless, reck- 
less, drunken and incompetent driver of an auto- 
mobile, and that such évidence is wholly insuffi- 
cient to prove such status, or that he had a reputa- 
tion for such, and wholly failed to prove that any 
such reputation for such asserted acts or conduct, 
on the part of Hair, 1f any in fact exists, was known, 
or by the use of reasonable diligence could have 
been known to defendant R. J. Reynolds Tobacco 
Company, or its agent L. R. Donnelly. 

(5) It is alleged, and the evidence establishes 
the fact that Avenell Newby at the time of the acci- 
dent was riding in said automobile as a gratuitous 
guest of Rulon D. Hair. The evidence fails to show 
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that at the time of said accident the said [78] Ru- 
lon D. Hair, was guilty of violating the guest stat- 
ute of the State of Idaho, or that he was guilty of 
reckless disregard of Avenell Newby. The evidence 
further shows that at the time of said accident the 
said Avenell Newby was riding in said automobile 
in company with the said Rulon D. Hair, at her 
request, and that she joined with the said Rulon 
D. Hair in any act or acts performed by him prior 
to said accident and during the trip in which they 
were jointly engaged, and that preceding said ac- 
cident she was in a position to be as observant of 
surrounding conditions, and of such acts and omis- 
sions on the part of the said Rulon D. Hair, as was 
Rulon D. Hair; that she was conscious and could 
observe all of the acts of said Hair in the operation 
of said motor vehicle, but at no time made protest 
or objection to any act or acts regarding the opera- 
tion of said automobile, but acquiesced in the con- 
duct of Rulon D. Hair, whatever the same might 
have been in the operation of said automobile, and 
became as a matter of law, as much liable for any 
act or omission of the driver of said ear as the driver 
himself could have been, and thereby became, and 
her heirs now are, estopped from asserting any 
dereliction of the said Rulon D. Hair, as a basis for 
a claim for damages. 

That in each and all of the particulars hereinbe- 
fore before recited said evidence is insufficient in 
law to justify the verdict of the jury and the judg- 
ment rendered thereon, and that said verdict and 
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judgment, and each of them, is against the law 
governing and controlling such matters. 


IL. 
Misconduct of the jury. 


ee 
Iixeessive damages appearing to have been given 
under the influence of passion or prejudice. 


IV. 

Errors in law occurring at the trial, more par- 
ticularly, as follows. [79] 

(1) Error of the court in denying the motion of 
R. J. Reynolds Tobacco Company, made at the 
eonclusion of the plaintiffs’ evidence, to require 
plaintiffs to elect upon which of the two theories 
recited in the amended complaint they would rely 
for judgment, that is to say, whether they would 
rely upon the theory that Hair at the time of the 
accident, was acting within the scope of his em- 
ployment when driving Avenell Newby, as a guest; 
or, whether they would rely upon the theory that 
Hair was an incompetent, drunken, careless and 
negligent driver and known to be such to the de- 
fendant. 

(2) The court erred in admitting in evidence, 
over the objection of the defendant, the testimony 
of R. M. Pugmire, Ben Buskirk and Sid Close, for 
the reason that in each instance said testimony was 
incompetent, irrelevant, immaterial and prejudicial 
to the defendants, more particularly in that the 
same did not prove or tend to prove any issue made 
by the pleadings. 
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(3) The court erred in denying defendant’s 
motion to strike the testimony of R. M. Pugmire, 
Ben Buskirk and Sid Close, and the testimony of 
each of said parties, which motions were made after 
each witness had testified, upon the ground that 
such testimony was incompetent, irrelevant, imma- 
terial and prejudicial to the rights of the defend- 
ant and did not prove any issue in said cause. 

(4) The court erred in denying defendant’s mo- 
tion to withdraw from the consideration of the Jury 
all matters relating to and evidence offered to sup- 
port the allegations of paragraph Numbered VII 
of plaintiffs’ amended complaint, upon the ground 
and for the reason that said issue was not properly 
in this cause, and that the evidence offered and 
admitted to prove the same was wholly insufficient 
for such purpose, and [80] permitting the same to 
be considered by the jury was prejudicial to this 
defendant. The evidence referred to herein, is the 
testimony of the witnesses Pugmire, Buskirk, Close 
and Smullin, and all testimony touching the alleged 
reputation of Rulon D. Hair, and particularly re- 
lating to the so called Myers incident. 

(5) The court erred in admitting in evidence, 
over the objection of the defendant that the same 
was incompetent, irrelevant, immaterial and preju- 
dicial to the defendant, plaintiffs’ exhibit number 
24, the same being a certified copy of an informa- 
tion, and the verdict of the jury in the case wherein 
Rulon D. Hair was charged and convicted of man- 
slaughter in the Myers incident, for the reason 
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stated in the objection when said exhibit was of- 
fered. 

(6) The court erred in admitting in evidence, 
over defendant’s objection, that the same was in- 
competent, irrelevant, immaterial and prejudicial, 
plaintiffs’ exhibit 9, the same being a photograph 
of: Avenell Newby taken approximately two years 
before her death, for the reason stated in defend- 
ant’s objection to the introduction of said exhibit. 

(7) The court erred in permitting the plaintiffs 
to introduce in evidence on their direct case, over 
the objection of the defendant that the same was ir- 
relevant, immaterial, incompetent and prejudicial 
to its interests, the testmony on cross examination 
of the witness, EK. A. Darr, particularly insofar as 
the same dealt with instructions to Rulon D. Hair, 
concerning the hauling of guests, and all matters 
touching the so called Myers incident of 1939. 

/ (8) The court erred in denying defendant’s mo- 
tion for a directed verdict in its favor, for the rea- 
sons hereinbefore recited. [81] 

(9) The court erred in permitting the plaintiff, 
during the trial, over the objection of the defend- 
ants, that the same was immaterial to the issue, and 
prejudicial to the defendant, to amend their 
amended complaint by adding the word ‘‘drunken”’ 
in paragraph VII thereof. 

(10) The court erred in giving to the jury that 
certain instruction, reading as follows: 

“You are instructed, that if you believe that 
Rulon D. Hair, who has been mentioned many times 
during the trial of this case as the driver of the 
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truck was a careless, reckless, drunken, incompe- 
tent driver, and that the defendants R. J. Reynolds 
Tobacco Company, and L. R. Donnelly knew, or by 
the use of reasonable diligence could have known 
that he was a careless, reckless and incompetent 
driver, or that he was acting as the agent, servant, 
or employee of the R. J. Reynolds Tobacco Company 
or L. R. Donnelly, within the course and scope of 
his employment as these terms are defined for you 
in these instructions, then you would be justified 
in finding against the defendants, R. J. Reynolds 
Tobacco Company and L. R. Donnelly.” 


for the reason that said instructions deal with an 
issue not properly before the jury, and upon which 
no competent or sufficient evidence justified the sub- 
mission of the matter contained in said instruction 
to the jury. 

(11) The court erred in giving to the jury all 
of instructions numbered 9 and 15, upon the same 
ground and for the same reason set forth as objec- 
tions to the last above quoted instruction. 

(12) The court erred in giving to the jury that 
certain instruction, reading as follows: 

‘*You are instructed that one driving an auto- 
mobile owned by another is presumed to be 
the agent of the owner of said automobile.”’ 


upon the ground and for the reason that the same 
is too limited in its wording and does not contain the 
necessary limitations with respect to the facts and 
circumstances under which said automobile was 
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used and the evidence adduced with respect thereto. 

(13) The court erred in giving to the jury that 
certain instruction, reading as follows: 

‘The Statute of Idaho makes it unlawful for any 
person to drive any vehicle upon a highway care- 
lessly and heedlessly in wilful or wanton disregard 
of the rights or safety of others, or without due cau- 
tion and circumspection and at a speed or in a man- 
ner so as to endanger or be likely to endanger any 
person or property, and it is further provided in 
the state statute that any person driving a vehicle 
on a highway shall drive the same at a careful and 
prudent speed not greater than is reasonable and 
proper, having due regard to the traffic, surface 
and width of the highway and of any other condi- 
tion then existing, and no person shall drive any 
vehicle upon a highway at such a speed as to en- 
danger the life, limb or property of any person 
and in that statute it is provided that it shall be 
prima facie lawful for a driver of a vehicle to drive 
the same on a highway at a speed not exceeding 
thirty-five miles an hour, and it is further pro- 
vided in the State Statute that it shall be prima 
facie unlawful for any person to exceed the speed 
of thirty-five miles an hour on a highway outside 
of municipalities, ”’ 


upon the ground and for the reason that said in- 
struction is based upon a statute covering ordinary 
negligence in which automobiles may be involved 
and does not have appheation in the instant case, 
or to any case where the guest statute is involved, 
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and that said instruction tends to mislead and con- 
fuse the jury into considering a case in which this 
law is involved rather than involving the guest stat- 
ute. 

(14) The court erred in giving to the jury that 
certain instruction, reading as follows: 

‘“You are instructed that as it is conceded by the 
R. J. Reynolds Tobacco Company, that the deceased 
Avenell Newby was riding in the panel truck of 
said Tobacco Company as a gratuitous passenger 
or guest of Hair, then the defendants are liable if 
the accident resulting in the death of Avenell Newby 
shall have been caused by the operator through his 
intoxication or his reckless disregard of the rights 
of others and if you find from a preponderance of 
the evidence that anyone of these things was the 
proximate cause of the death of Avenell Newby, 
then your verdict should be for the plaintiffs, if you 
find for the plaintiffs upon the other issue,”’ 


upon the ground and for the reason that said in- 
struction does not cover the pleadings and the facts 
in this case, particularly in that there is no allega- 
tion that the said Rulon D. Hair was intoxicated 
at the time of the accident, and intoxication [83] is 
not pleaded as a ground for recovery under the 
guest law, and as such could not be the proximate 
vause of the death of Avenell Newby, and is ad- 
dressed to an issue which is not properly involved 
in this case, in that the question of the status of 
Rulon D. Hair as a driver is not properly before the 
court on an issue attempting to bind his employers. 
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(15) The court erred in giving to the jury that 
part of instruction number 26, reading as follows: 

‘The amount of damages, if any, which you al- 
low shall in no.event exceed the amount prayed 
for in the plaintiffs’ complaint,”’ 


upon the ground and for the reason that the plain- 
tiffs in this case should not be allowed to recover 
more than $7500.00, the same being the amount here- 
tofore awarded against Rulon D. Hair, as the agent, 
‘servant and employee of said defendant, and that 
the jury should have been so instructed with the 
instruction on damages. 

(16) The court erred in refusing to give to the 
jury., defendant’s requested instruction number 11, 
reading as follows: 

‘“You are instructed, that in respect to the issue 
as to damages, 1f you come to consider that issue, 
the court charges you as a matter of Jaw, that in no 
event in this case can you award damages against 
the defendants in excess of the sum of $7500.00,”’ 


for the veason that this case has heretofore been 
tried before a jury as against these defendants and 
Rulon D. Hair, the agent, servant and emplovee of 
said defendant, with a joint verdict having been 
rendered in the sum of $7500.00, from which judg- 
ment the defendants R. J. Reynolds Tobacco Com- 
pany and L. R. Donnelly appealed to the Cireuit 
Court of Appeals of the Ninth Circuit and Rulon 
Dp. Hair, did not appeal, and that the said) Cin 
cuit. Court of Appeals reversed the judgment as to 


George H. Newby, et al. 83 


the defendant R. J. Reynolds Tobacco Company 
and L. R. Donnelly and remanded the matter for 
a new trial, and a new trial has been had against 
the last named defendants, and that the amount 
heretofore awarded [84] against the said Rulon D. 
Hair, servant, agent and employee of the R. J. 
Reynolds Tobacco Company and L. R. Donnelly 
became final and fixed the amount for which any 
judgment could be rendered against his employer, 
the R. J. Reynolds Tobacco Company. 

(17) The court erred, after having refused to 
give defendant’s instruction number 11, to the jury, 
in its refusal to give instruction number 12, read- 
ing as follows: 

‘“You are instructed that this cause has hereto- 
fore been tried and a verdict rendered against all 
of said defendants in the sum of $7500.00. R. J. 
Reynolds Tobacco Company and L. R. Donnelly ap- 
pealed said cause to the Appellate court. Rulon D. 
Hair did not appear. Said judgment was reversed 
as to R. J. Reynolds Tobacco Company and L. R. 
Donnelly and the cause was remanded for a new 
trial as against them. The judgment against Rulon 
D. Hair was not appealed from either by him or by 
the plaintiffs. It therefore is final so far as Rulon 
D. Hair is concerned, and you are to decide this case 
upon the issues of whether or not R. J. Reynolds 'To- 
bacco Company and L. R. Donnelly are also re- 
sponsible. In this respect, you are specifically 
charged that the Judgment agamst the defendant, 
Hair, should not in any sense be taken by you as any 
evidence of any liability on the part of the ‘Tobacco 
Company or L. R. Donnelly, but that von must de- 
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cide the case, so far as liability may be concerned, 
or the lack of it, as though no previous judgment 
had been rendered. In this respect, however, vou 
are definitely charged that in the event you should 
find against these defendants and determine to as- 
sess damages, you can not render a verdict in excess 
of $7500.00. This does not mean that the verdict, 
if you find against said defendants, should reach 
said sum, but that you are authorized, if you find 
the plaintiffs entitled to recover against the Tobacco 
Company and L. R. Donnelly, to fix the amount in 
such sum as you may find said plaintiffs have been 
damaged by the acts of the R. J. Reynolds Tobacco 
Company and L. R. Donnelly, not exceeding, how- 
ever, the sum of $7500.00,”’ 


For the same reasons asserted as error for the fail- 
ure to give the preceding instruction. 

(18) The court erred in refusing to give to the 
jury defendant’s requested instruction number 18, 
reading as follows: | 

“You are further instructed, that where a gratui- 
tous guest, riding in an automobile being driven by 
another, fails to protest against the driver’s pro- 
ceeding at an excessive speed, such conduct consti- 
tutes contributory negligence as to preclude recoy- 
ery for injuries and damages occasioned by such ex- 
cessive speed.”’ 


upon the ground and for the reason that the law of 
the State of [85] Idaho is to the effect that a guest 
in an automobile is under the necessity of protesting 
the conduct of the host, and a failure to protest 
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against excessive speed, and conduct contributing to 
the accident, when such guest has an opportunity to 
do so, precludes recovery for injuries and damages 
by said guest. 

(19) The court erred in refusing to give to the 
jury defendant’s requested instruction number 20, 
reading as follows: 

“The court instructs the jury that the answer of 
the defendants in this case alleges affirmatively that 
any injury caused Avenell Newby was due to her 
own acts of neglhgence. This is equivalent to an al- 
legation that the contributory neghgence of Avenell 
Newby had a casual connection with the injury. The 
burden of establishing contributory negligence by a 
preponderance of the evidence rests upon the de- 
fendants. This burden may be discharged but never 
shifted. You are instructed that the burden is upon 
the defendants under their charge of contributory 
negligence to prove not only that Avenell Newby 
was negligent but that her negligence contributed to 
and had a casual connection with her death. If, how- 
ever, contributory negligence appears on the plain- 
tiffs’ side of the case and from the plaintiffs’ wit- 
nesses, Whether the same be by direct examination or 
under cross-examination, and from such testimony 
you find that there was contributory negligence in 
this case, then and in that event you are instructed 
that you should consider such defense even though 
no testimony was offered affirmatively by the de- 
fendants in the proof thereof. In this connection, 
vou are further instructed that contributory negli- 
gence means: Negligence on the part of Avenell 
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Newby either by an act on her part or omissions 
when a reasonable person would have acted in an 
effort to prevent the injury, and which negligence 
helped to cause or bring about the injury complained 
of; and you are further instructed that if you be- 
lieve the said Avenell Newby could have prevented 
the injury, and failed to do so, you should find for 
the defendants,’’ 


for the reason that under the facts in this case the 
question of contributory negligence of Avenell New- 
by, is a defense pleaded and asserted herein, and is 
supported by the evidence, and that said matter 
ought to have been submitted to the jury for its con- 
sideration, as a defense of the defendant R. J. Rey- 
nolds Tobacco Company. [86] 

(20) That the court erred in refusing to give to 
the jury defendant’s requested instruction number 
21, reading as follows: 

‘You are further instructed, that a gratuitous 
guest may not recover for his host’s negligent opera- 
tion of an automobile if conscious of apparent dan- 
ger, or advised of such conditions and circumstances 
as would herald danger to a reasonably prudent per- 
son, he fails opportunely to protest, and acquiesces 
therein, and if you find from the evidence in this 
case that Avenell Newby knew, or as a reasonably 
prudent person should have known that Rulon D. 
Hair was operating and driving said automobile in 
a dangerous manner, and vou further find that 
Avenell Newby after a seasonable opportunity so to 
do, failed to opportunely protest against such dan- 
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gerous driving and operation of said automobile, 
then, and in that event, the plaintiffs cannot re- 
cover,’’ 


for the reason that the pleadings and evidence in 
this case is such as to render it necessary to advise 
the jury with reference to the conduct and duty of 
the guest in the car, and this requires such guest to 
seasonably protest to the conduct of the driver of the 
ear, and under the law, if she failed so to do, she 
would assume all risks and can not recover. 

(21) The court erred in refusing to give to the 
jury defendant’s requested instruction number 22, 
reading as follows: 

‘‘You are instructed that if you believe from a 
preponderance of the evidence that Rulon D. Hair 
had been drinking intoxicating liquor, and that the 
said Avenell Newby joined with him and also drank 
intoxicating liquor, and that the two of them were 
riding in said automobile while under the influence 
of intoxicating lquor, then, and in that event, vou 
are instructed that the said Avenell Newby assumed 
the risk of any danger or damage that might result 
from the use of intoxicating liquor and was contrib- 
utorily negligent in her conduct, and under such cir- 
cumstances, the plaintiffs cannot recover in this 
case,”’ 


for the reason that under the law of Idaho, if a guest 
participates and joins with a driver of an automo- 
bile in imbibing intoxicating liquor, the guest is 
equally liable, with the driver, and is contributorily 
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negligent, and assumes the risk of riding in such au- 
tomobile with such host, and can not recover for any 
such injury. [87] 

The reasons heretofore assigned as error on the 
part of the court in giving those certain instructions 
hereinbefore objected to, and the reasons assigned 
as error on the part of the court in refusing to give 
the foregoing requested instructions were in each in- 
stance, timely made at the trial of said cause. 

(22) The court erred in entering judgment 
against the defendant, R. J. Reynolds ‘Tobacco 
Company, when the jury found that the defendant 
L. R. Donnelly, was not liable by failing to find a 
verdict against him, particularly in that any labil- 
ity, if any existed on the part of the Company, was 
by reason of knowledge or acts of Donnelly as Divi- 
sion Manager of said Company, and if he was not 
hable, then this defendant could not be liable. 

(23) The court erred in entering judgment on 
the verdict against the defendant, R. J. Reynolds 
Tobacco Company. 

The foregoing Motion and the whole of it, is based 
and will be made upon all of the records, files, plead- 
ings and proceedings in the above entitled action, in- 
cluding the instructions given, and the instructions 
requested by the defendants and refused by the 
court, and upon the affidavit in support of motion 
for new trial by A. L. Merrill, filed herewith, di- 
rected particularly to excessive damages and miscon- 
duct of the jury, and upon the minutes of the court, 
as stated and defined in the Federal Rules of Civil 
Procedure, and as stated and defined in Rule 50 of 
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the practice of this court, and Reporter’s transcript 
of testimony adduced in said cause. 
EK. B. SMITH, 
Residing at Boise, Idaho. 
A. i. MERRILDS 
R. D. MERRILL, 
Residing at Pocatello, Idaho. 


(Service Admitted.) 
[Endorsed]: Filed March 31, 1945. [88] 


— 


[Title of Court and Cause. ] 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
NEW TRIAL 


State of Idaho, 
County of Bannock—ss. 


A. L. Merrill, being first duly sworn, deposes and 
Sc 5: 

That he is one of the attorneys for the defendants, 
R. J. Reynolds Tobacco Company, a corporation, 
and L. R. Donnelly, in the above entitled court and 
cause; that he makes this affidavit in support of the 
motion for a new trial herewith made in the above 
eause by R. J. Reynolds Tobacco Company. 

That the trial of said action commenced at 10:00 
A.M. on Monday, the 19th dav of March, 1945, and 
continued without interruption until the evening of 
March 23, 1945; that it was tried before a jury on 
said days. at the Court Room in the Federal Court 
House in Pocatello, Idaho; that said jury consisted 
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of two women and ten men, who lived at various 
points within the Eastern Division of the District 
of Idaho, and outside of the city of Pocatello. 

That during the progress of said trial said case 
was highly publicized by headlines and articles 
which appeared in the Salt Lake Tribune, published 
at Salt Lake City, Utah, and having wide circulation 
in Pocatello and in said division, and in the Poca- 
tello Tribune, published at Pocatello, Idaho, with a 
large circulation therein and in the surrounding 
counties; that said articles so published and cireu- 
lated, as aforesaid, were calculated to, and affiant 
believes [89] did, affect the readers adversely to 
the position of the defendants, and particularly the 
members of the jury who may have read the same. 
As illustrative of the type and character of such 
publicity, affiant avers as follows: 

That in the Salt Lake Tribune published Tues- 
day Morning, March 20, 1945, and circulated freely 
in Pocatello, Idaho, appeared an article with a head- 
line in 24 point caps and lower case type, reading as 
follows: 


‘Machinist Fhes From Saipan for $100,000 Suit 
Retrial”’ 


In said article it is recited: 

‘Pocatello, Ida.—George H. Newby, motor ma- 
chinist mate 1/C, Montpelier, flew home from his 
station on Saipan island to appear in federal dis- 
trict court Monday as co-plaintiff with his young son 
and daughter in re-trial of a $100,000 damages suit 
involving the death of his wife in 1942, 
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Defendant is R. J. Reynolds Tobacco Co. 

Plaintiff charged that his wife, Mrs. Avenell New- 
by, 28, died Sept. 16, 1942, from injuries sustained 
in an auto accident five days earlier on Highway 
30, about 20 miles north of Montpelier. M1. Newby 
contends she was a guest of Rulon D. Hair, Mont- 
pelier, company agent, in his fully loaded tobacco 
truck.’’ 


Later in the same article it is said: 

‘‘The Pacific veteran and his son and daughter, 
Richard Arlen Newby, 11, and Patty Ann Newby, 
8, were awarded $7500 a year ago in Idaho federal 
court. The tobacco company then appealed to the 
Ninth (San Francisco) court of appeals, and that 
court reversed the decision as it affected the com- 
pany. They did not reverse the lower court’s ver- 
dict against their agent, My. Hair.”’ 


On each day during the trial there appeared in 
said newspapers constantly reference to the ‘°$100,- 
000 Damage Suit.”’ 

Tn the Pocatello Tribune of March 21, 1945, under 
a headline, ‘‘Damage Suit Before Court,’’ it is re- 
cited: 

‘Retrial of the Newby vs. R. J. Reynolds Tobacco 
Company suit Monday brought the dramatic return 
of George H. Newby from his base on Saipan island 
where he is a motor machinist mate first class. 

Newby, with his 11-year-old son Richard, and 
eight-year-old daughter Patty Ann, is suing the 
company for $100,000 damages as the result of the 
death of the children’s mother in 1942. Mrs. Newby 


92 R. J. Reynolds Tobacco Co. vs. 


died Sept. 16, five days after she was injured in an 
aceident while riding in a tobacco company truck 
with Rulon D. Hair of Montpelier.’’ [90] 


In this article further reference is made to the 
previous trial and the fact that a verdict of $7500.00 
had been awarded the plaintiffs, and the jurors’ 
names were given. 

In the Salt Lake Tribune of Thursday Morning, 
March 22, 1945, appears the following under an en- 
larged headline of 24 point caps and lower case type, 
as follows: 


Retrial of $100,000 Damage Suit Enters 
Third Day 

Testimony Centers on Record of Driver, Previ- 
ous Accident, Conviction; Firm Investigator Tells 
of Own Probe. 

Pocatello, Ida.—A stormy retrial entered its third 
day Wednesday in federal district court between 
parties involved in a $100,000 damage suit. 

Plaintiffs were George H. Newby, motor machin- 
ist mate in the navy and Pacific war veteran, and 
his young son and daughter. They charge R. J. Rey- 
nolds Tobacco Co. and its division manager, L. R. 
Donnelly, Salt Lake City, with negligence in the 
auto accident death on Sept. 16, 1942, of Mr. New- 
bys witc, = = 


The said article then attempts to review the past 
history of My. Hair and recites that he ‘‘had been 
arrested for drunken driving and for the accidental 
death of Jacob Myers, Pocatello.” 
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On March 22, 1945, the Pocatello Tribune con- 
tained an extended article under a headline in 24 
point caps and lower case type, reading as follows: 

“Case Areued in U. 8. Court,” and then 11 is re- 
cited: 

‘Basis of George Newby’s $100,000 suit against 
the R. J. Reynolds Tobacco company and its al- 
leged agent, Rulon Hair, was revealed yesterday in 
eaeral Courk * * *.77 


It is then recited that Hair had been previously 
arrested and convicted of manslaughter. In said 
article it 1s further recited: 

‘April 16, 1939, he (Hair) struck and killed Ja- 
cob Myers, while driving a company truck on East 
Center Street in Pocatello * * *.”’ 


On Friday Morning, March 23, 1945, there ap- 
peared in the Salt Lake Tribune, a conspicuous ar- 
ticle with a headline in 24 point caps and lower case 
type, reading as follows: 

‘‘Lawyers Rest in Retrial Damage Suit,’’ and it 
is then recited: 

‘*Poeatello, Ida.—Both sides rested their case 
late Thursday [91] as defense attorneys completed 
presentation of evidence against the plaintiff in a 
$100,000 damage suit retrial in federal district 
court. 

Court attaches said the case will likely go to the 
jury by Friday afternoon. Involved are George H. 
Newby, 37, navv motor machinist mate, Montpelier, 
seeking to collect from the R. J. Reynolds Tobacco 
Co.. for the auto accident death in 1942 of his wife, 
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Mrs. Avanell Newby, a guest passenger in a Rey- 
nolds Tobacco Co. truck.”’ 


That there appeared similar articles in each issue 
of said newspapers during said period of time and 
in every article it was stressed that this was a 
‘£100,000 Damage Suit,’’ and the fact that George 
H. Newby, as plaintiff, was in the service of the 
country, and the inference in each article was that 
he was attempting to make recovery for himself and 
children. 

That said newspapers were freely distributed in 
Pocatello during said week and were available at 
all news-stands and hotels; that affiant believes that 
same were read by the various members of the 
jury; that on Friday, the 23rd day of March, 1945, 
affiant saw a copy of a newspaper, which he believes 
was the Salt Lake Tribune, in the hands of one of 
the jurors during the forenoon and as she sat in the 
jury box. 

After the appearance in the Salt Lake Tribune 
of the article dated March 20, 1945, affiant and co- 
counsel in said cause, interviewed the news-reporter 
for the Salt Lake Tribune and made a request that 
the proceedings vf this cause be not further re- 
ported, and particularly that such language as above 
quoted or the substance thereof, be not used again, 
but that said request was of no avail. 

Affiant further avers that at least five of said jur- 
ors who tried said cause had sons or close mem- 
bers of their families in the navy of the United 
States, and others had sons in the armed forces; 
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that during the entire time said case was tried the 
plaintiff, George H. Newby, was before the jury 
in navy uniform, and during the first four of said 
days said minor children aged 8 and 11, occupied 
conspicuous places before the jury. 

That over the objection of the defendants there 
was permitted to be introduced in evidence, as plain- 
tiff’s Exhibit 9, a photograph of [92] Avanell New- 
by taken approximately two years prior to her 
death, and which photograph, under the various 
circumstances in this cause, and particularly those 
hereinbefore recited, affiant believes had a percep- 
tible affect upon the jury. 

That said cause was hereinbefore tried before a 
jury in the same court, at a time when R. J. Rey- 
nolds ‘Tobacco Company, L. R. Donnelly and Rulon 
D. Hair, were all defendants, and when the said 
George H. Newby was in civilian clothes, and the 
newspapers contained substantially nothing with 
reference to the trial, which verdict so rendered by 
said jury was for $7500.00, upon evidence substan- 
tially the same; that in the second trial the said 
Rulon D. Hair was not a party and the jury did not 
have occasion to consider matters as against him, 
and said jury did not find a verdict against L. R. 
Donnelly, but returned a verdict in the sum of 
$30,000.00 against the R. J. Reynolds Tobacco Com- 
pany. 

This affidavit is intended to be in support of those 
grounds of said Defendants Motion for a New Trial 
charging excessive damages, appearing to have been 
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given under the influence of passion and prejudice, 
and misconduct of the jury. 
A. L. MERRILL. 


Subscribed and Sworn to before me this 30th day 
of March, 1945. 

[Seal] S. A. DUNN, 
Notary Public, Residing at Pocatello, Idaho. 

My commission expires: 3-1-47. 


(Service Admitted. ) 
[Endorsed]: Filed March 31, 1945. [93] 


[Title of Court and Cause. ] 


AFFIDAVIT IN OPPOSITION TO AFFIDA- 
VIT OF A. L. MERRILL, FILED IN SUP- 
PORT OF MOTION FOR A NEW TRIAL 


State of Idaho, 
County of Bannock—-ss. 

B. W. Davis, being first duly sworn, deposes and 
say: 

That he is one of the attorneys for the plaintiffs 
in the above entitled cause and that he presented 
the evidence in said cause at the trial thereof to 
the jury without the assistance of any other coun- 
sel; that he has been a member of the bar of the 
State of Idaho, admitted to practice in all courts 
therein, for over thirty years and that he has been 
admitted to practice before the Federal District 
Court for Idaho for at least twenty-five years; 
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That he has carefully read the affidavit of A. L. 
Merrill, one of the counsel for the R. J. Reynolds 
Tobacco Co.; that with reference to Mr. Merrill’s 
affidavit concerning the publicity given to the trial 
of the cause in daily newspapers, that the quoted 
portions of said publicity are no more prejudicial 
than plaintiff’s complaint, and that it does not ap- 
pear from the portions of newspaper articles 
quoted in the affidavit, that they could have prej- 
udiced the jury or that they were read by the jury. 
That this affiant did not at any time during the 
trial see any newspapers in the possession of the 
jury except that on the afternoon of the final argu- 
ment, the alternate juror, a Mrs. Moss from Idaho 
Falls, who was excused from jury duty after the 
[94] submission of the cause, did have a newspaper 
of some description in her hand; 

That neither this affiant nor the plaintiff, at any 
time during the trial of said cause, made any sug- 
gestions to any newspaper reporter, nor discussed 
the case in any way with anyone connected with 
any newspaper as a reporter or otherwise; that no 
suggestion was ever made to this affiant by counsel 
for the Reynolds Tobacco Company or either of 
them, that they had any objection to articles being 
published in newspapers or that the jurors should 
not read the newspapers or that they desired that 
anything be done by counsel with respect thereto; 
that no suggestion was ever made by either of 
counsel for the defense to the court, that the jurors 
should be requested to not read the newspapers or 
that they were reading newspapers and the affidavit 
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of counsel in support of his motion for a new trial, 
does not state that any of the jurors at any time, 
read anything with reference to the trial of said 
cause in the newspapers; that if counsel for de- 
fendant spoke to any newspaper reporter and pro- 
tested the publicity given the trial and the reporter 
ignored said request, counsel did not convey such 
information to this affiant or to the court at any 
time during the progress of the trial and this affiant 
believes that it was the duty of counsel to do so, if 
counsel for defendant thought the same was prej- 
udicial; that it could hardly be expected that the 
jurors would ignore the daily newspapers when the 
news was very sensational insofar as the success of 
the United States Armed forces were concerned, at 
that particular time. 

With reference to the affidavit of counsel for the 
defendant, that several of the members of the jury 
had sons or members of their families in the Navy 
or in the Armed Forces, the defendant only exer- 
cised one peremptory challenge to the members of 
the panel and did not request the allowance of any 
other or additional challenges; [95] 

That George H. Newby did appear at the trial 
in the Navy Uniform; that his minor children were 
in the court room for three days of said trial, Mon- 
day, Tuesday and Wednesday, and Thursday fore- 
noon, left the city and did not return; that this 
affiant did not at any time or in any way during 
the trial of said cause, do anything or attempt to 
do anything to play upon the sympathy or the 
prejudice of the jury because of the fact that plain- 
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tiff was in the service of his country; that not one 
single objection was made by counsel for the de- 
fense to either the opening or closing argument of 
this affiant to the jury; that not once during said 
trial, was there any animosity displayed between 
Counsel on either side toward the other counsel; 
that the case could not have been tried in a more 
gentlemanly or ethical manner in so far as counsel 
on both sides was concerned; that this affiant never 
once, during the trial or the argument, made any 
mention of the fact that Mr. Newby was in the 
service of his country; 

That with reference to the next. to the last para- 
graph of Counsel’s affidavit concerning the. rendi- 
tion of a $7,500.00 verdict in a former trial, the 
jury was instructed to entirely disregard any and 
all matters that they may have heard with reference 
to any former trial and such instruction was re- 
quested by the defendant. 


This affidavit is made in opposition to the affidavit 
of Counsel for the defendant in support of its mo- 
tion for a new trial herein. 

B. W. DAVIS 


Subscribed and Sworn to before me this 18th day 
of April, 1945. . 
[Seal] LAURA 8. GOUGH 
Notary Public, Residing at 
Pocatello, Idaho 
(Service admitted.) 


[Endorsed]: Filed April 20, 1945. [96] 
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[Title of Court and Cause. ] 
MINUTES OF THE COURT 
June 6, 1945 


This matter came on regularly to be heard on the 
Petition on Motion for Judgment notwithstanding 
the verdict, and in the alternative, for new trial, 
and motion for new trial; B. W. Davis, Esquire, of 
Poeatello, Idaho, appearing for the plaintiffs, and 
Messrs. Merrill & Merrill, of Pocatello, Idaho, and 
EK. B. Smith, Esquire, of Boise, Idaho, appearing 
for the defendant, R. J. Reynolds Tobacco Com- 
pany. 

The Motion for Judgment notwithstanding the 
verdict, and in the alternative, for new trial, and 
motion for new trial, on behalf of the defendant, 
R. J. Reynolds Tobacco Company was argued by 
counsel for the respective parties, and by the Court 
taken under advisement. 


[Title of Court and Cause. ] 
ORDER 


Defendant Reynolds Tobacco Company having 
heretofore filed its motion for judgment notwith- 
standing verdict and, in the alternative for a new 
trial, and motion for new trial, and the Court 
thereafter having heard counsel for plaintiffs and 
defendants present the matter in open Court and 
having fully considered the said motions, 
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It Is Ordered that the motions be and the same 
are hereby denied. 


Dated at Boise, Idaho, this 8th day of June, 1945. 
CHASE A. CLARK, 
United States District Judge 


[Endorsed]: Filed June 8, 1945. [98] 


[Title of Court and Cause. ] 


NOTICE OF APPEAL BY R. J. REYNOLDS 
TOBACCO COMPANY 


Notice is Hereby Given that R. J. Reynolds 'To- 
bacco Company, a corporation, one of the defend- 
ants above named, hereby appeals to the United 
States Circuit Court of Appeals for the Ninth Cir- 
euit from that certain final judgment made and en- 
tered in the above entitled court and cause on the 
24th day of March, 1945, which said judgment is in 
favor of the plaintiffs above named and against this 
appealing defendant, and from the order denying 
new trial made and entered June 8, 1945. 


Dated this 18th day of June, 1945. 
E. B. SMITH 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for defendant R. J. 
Reynolds Tobacco Company 


[Endorsed]: Filed June 13, 1945. [99] 
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[Title of Court and Cause. ] 


COST BOND ON APPEAL OF R. J. REY- 
NOLDS TOBACCO COMPANY 


Know All Men by These Presents: 


That R. J. Reynolds Tobacco Company, a cor- 
poration, as Principal, and United States Fidelity 
and Guaranty Company, a corporation organized 
under the laws of the State of Maryland and au- 
thorized to transact the business of acting as sole 
surety upon bonds and undertakings in the State 
of Idaho, as Surety, are held and firmly bound 
unto George H. Newby, in his own behalf, Richard 
Arlen Newby and Patty Ann Newby, both minors, 
by their guardian ad litem, George H. Newby, the 
above named plaintiffs, and appellees in the above 
entitled cause, in the sum of Two Hundred Fifty 
($250. 00) Dollars, for which sum well and truly 
to be paid we bind ourselves and our and each of 
our successors and assigns, jointly and severally, 
‘firmly by these presents. 

Sealed with our seals and dated this 13th day 
of June, 1945. 

Whereas, on the 24th day of March, 1945, in the 
District Court of the United States for the Dis- 
trict of Idaho, Eastern Division, in a suit pending 
in that Court wherein George H. Newby, im his 
own behalf, Richard Arlen Newby and Patty Ann 
Newby, both minors, by their guardian ad litem, 
George H. Newby, were plaintiffs, and R. J. Rey- 
nolds Tobacco Company, and L. R. Donnelly were 
defendants, a judgment was rendered against the 
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defendant, R. J. Reynolds Tobacco Company, in 
the sum of $30,000.00, with interest and costs, and 
[100] said defendant, R. J. Reynolds Tobacco Com- 
pany, having filed in the office of the Clerk of said 
District Court a notice of appeal to the United 
States Cireuit Court of Appeals for the Ninth Cir- 
cult: 


Now, Therefore, the condition of this obligation 
is such, that if the said R. J. Reynolds Tobaceo 
Company, the appellant, shall prosecute said ap- 
peal and pay all costs that may be rendered against 
it if the appeal is dismissed or the judgment af- 
firmed, or such costs as the appellate court may 
award against said defendant if the judgment be 
modified, then the above obligation is void, other- 
wise to remain in full force and effect. 

R. J. REYNOLDS TOBACCO 
COMPANY 
By E. B. SMITH 
One of its attorneys of record 
Residing at Boise, Iaho 
Principal 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By HENRY WHITSON 
Its attorney in fact 
Surety 


[Seal] HENRY WHITSON 
Resident Agent Residing at 
Boise, Idaho 


[Endorsed]: Filed June 13, 1945. [101] | 
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[Title of Court and Cause. ] 


ORDER APPROVING BOND AND GRANT- 
ING STAY OF EXECUTION AGAINST R. 
J. REYNOLDS TOBACCO COMPANY 


The defendant, R. J. Reynolds Tobacco Com- 
pany having this day filed its Notice of Appeal 
from the Judgment rendered in the above entitled 
cause in favor of the plaintiffs, George H. Newby, 
in hig own behalf, Richard Arlen Newby and Patty 
Ann Newby, both minors, by their Guardian Ad 
Litem, George H. Newby, and against the defend- 
ant, R. J. Reynolds Tobacco Company, to the 
United States Cireuit Court of Appeals for the 
Ninth Cireuit, and having filed its petition for an 
order fixing the amount of the supersedeas bond 
and approving the proposed surety, and the form 
of said bond and granting a stay of proceedings; 

Now, Therefore, It is hereby ordered that the 
amount of said Supersedeas Bond be fixed in the 
sum of Thirty Five Thousand ($35,000.00) Dollars, 
and the bond tendered by the said R. J. Reynolds 
Tobacco Company in said sum with Maryland 
Casualty Company, a corporation, as surety, be and 
the same is hereby in all respects approved, and 
that all proceedings herein for the collection of said 
judgment against R. J. Reynolds Tobacco Company 
be and they are hereby stayed according to law. 


Dated this 13th day of June, 1945. 
CHASE A. CLARK, 
District Judge 


[Endorsed]: Filed June 13, 1945. [102] 
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In the District Court of the Fifth Judiciary Dis- 
trict of the State of Idaho, in and for Bannock 


County 
B-1591 
STATE OF IDAHO, 
Plaintiff, 
vs. 
RULON D. HAIR, 
Defendant. 
VERDICT 


We, the Jury in the above entitled cause, find 
defendant guilty as charged in the information and 
we the Jurors recommend all leniency possible. 

J. P. JENSEN, 
Foreman 


[Endorsed]: Filed Dec. 3, 1939. [109] 


In the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the County of 


Bannock 
Register No. B-1591 


STATE OF IDAHO, 
Plaintiff, 
VS. 
RULON D. HAIR, 
Defendant. 
CERTIFICATE 


I, Anna Keefe, Clerk of the District Court of 
the Fifth Judicial District of the State of Idaho, 
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in and for Bannock County, hereby certify that the 
original files in the above entitled cause are on 
file in my office; that I have custody and control 
of the same and that the same are official records 
of the Fifth Judicial District of the State of 
Idaho, in and for Bannock County; 

That the above and foregoing Prosecuting At- 
torney’s information and verdict are true and cor- 
rect copies of the originals on file in my office and 
that the verdict rendered is the verdict rendered 
upon the trial of the defendant, Rulon D. Hair, 
upon the charges set out in the Prosecuting At- 
torneys Information. 


Dated this 16th day of March, 1945. 
(Seal) (Sgd.) ANNA KEEFE 
Clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for Ban- 
nock County. 


[Title of Court and Cause. ] 


STIPULATION 


It Is Hereby Stipulated and Agreed that, good 
cause existing therefor, the following exhibits may 
be forwarded by the Clerk of this Court to the 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit, in lieu of copies thereof 
and in lieu of having the same printed in the rec- 
ord, the remaining exhibits having been designated 
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in the contents of the record for printing whiclr will 
also include defendants’ Exhibits Nos. 18, 21 and 
22, included in the deposition of E. A. Darr, except- 
ing plaintiffs’ Exhibit No. 28 which was not of- 
fered to the Clerk after rejection, and which ex- 
hibits thus stipulated to be transmitted are of such 
character as to be difficult to print and can best be 
considered by the appellate court in their original 
_ form, being numbered and described as follows: 


No. 1—Business card of L. R. Donnelly. 
No. 2—Photograph of ear. 

No. 83—Photograph of car. 

No. 4—Photograph of ear. 

No. 5—Drawing or map. 


No. 6—Drawing or map (admitted for ilustra- 
tive purposes). 


No. 7—Report of Bunderson (made by Hair to 
Bunderson). [113] 


No. 8—Report of Bunderson. 

No. 9—Photograph of deceased in frame. 
No. 10—Motor registration receipt, 1939. 
No. 11—Motor registration receipt, 1940. 
No. 12—Motor registration receipt, 1941. 
No. 18—Motor registration receipt, 1942. 


No. 14—Report of L. R. Donnelly, dated Septem- 
ber 15, 1942. 
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No. 15—Report of R. D. Hair. 
No. 16—Corrected report of R. D. Hair. 


No. 27—Card of National Safety Council, Inc., 
dated April 16, 1942, issued to R. D. Hair. 


Dated this 27th day of June, 1945. 
GLENN A. GOUGHLIN 


B. W. DAVIS 
Attorneys for plaintiffs and 
appellees. 


EK. B. SMITH 
A. L. MERRILL 


R. D. MERRILL 
Attorneys for defendants and 
appellants. 


[Endorsed]: Filed June 29, 1945. [114] 


ORDER 


It Appearing to the Court that the defendant, 
R. J. Reynolds Tobacco Company, by separate ap- 
peal, has appealed to the United States Cireuit 
Court of Appeals for the Ninth Circuit, and it 
further appearing that there are certain exhibits 
which would be difficult to print or to make copies 
thereof and can best be presented to the appellate 
court in their original form; and said parties hav- 
ing stipulated in the premises, 
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It Is Hereby Ordered that the foregoing stipula- 
tion is hereby approved, and pursuant thereto, 

It Is Further Ordered, and this does order, that 
the exhibits described in said stipulation and here- 
by referred to for further particulars shall be for- 
warded by the Clerk of this Court to the Clerk of 
the United States Circuit Court of Appeals for the 
Ninth Circuit, to be by such Court held for inspec- 
tion and used on appeal so taken by said appellants. 


Dated: July 2nd, 1945. 
CHASE A. CLARK, 
District Judge 


[Endorsed]: Filed July 2, 1945. [115] 
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[Title of Court and Cause. ] 
TRANSCRIPT 


This matter was tried before the Honorable Chase 
A. Clark, United States District Judge, for the Dis- 
trict of Idaho, sitting with a jury, at Pocatello, 
Idaho, on March 19, 1945. 


Appearances: 
Glen a Coughlan, Montpelier, Idaho; Ben W. 
Davis, Pocatello, Idaho, Attorneys for the 

Plaintiffs. 


E. B. Smith, Boise, Idaho; Messrs. Merrill 
& Merrill, Pocatello, Idaho, Attorneys for the 
Defendants. [116] 


March 19, 1945 
10 O’Clock A.M. 


The Court: This is the time set for the trial of 
the case of Newby v. Reynolds Tobacco Company, 
are you gentlemen ready? 

Mr. Davis: The plaintiffs are ready. 

Mr. Merrill: We are ready, but there arises the 
question as to who are the defendants in this case 
now. When it was tried before there were three 
defendants, The Tobacco Company and Mr. Don- 
nelly and the Salesman, Mr. Hair, but now 

The Court: I take it now that there are only 
The Reynolds Tobacco Company and L. R. Don- 
nelly, the case is in the condition that it would have 
been had Hair never been made a party. 

Mr. Merrill: In this case there has been a trial 
and a judgment for $7500.00 rendered against three 
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defendants; two of them appealed and the third 
did not appeal; as against the third defendant the 
judgment is final. Now this case comes here as 
against the employers of Mr. Hair and it is our 
position that the maximum of any damage that 
might be recovered is fixed by that prior judgment 
from which no appeal was taken either by Mr. 
Hair or the Plaintiffs and that, therefore, in this 
ease, the trial is against the R. J. Reynolds To- 
bacco Company and L. R. Donnelly on all issues, 
and we insist that it is the duty of the Court to 
instruct the jury [122] that if they come to consider 
the question of damages they cannot find more than 
$7500.00 which is the final judgment in this case 
heretofore rendered against the servant. We have 
abundant authorities on that. 

The Court: It is my understanding that the rule 
did you have something to say 


is to the contrary, 
Mr. Davis? 

Mr. Davis: I wanted to ask counsel if he takes 
the position that $7500.00 is all or as large a judg- 
ment as we could recover, but that we might re- 
cover a less amount and that would bind us. 

Mr. Merrill: Yes. 

Mr. Davis: Your position is that the maximum 
is $7500.00, but that a lesser judgment might be 
returned ? 

Max. Merrill: That's right. 

(Further remarks of Counsel.) 


The Court: One question I have in mind here: 
If under the law and rules they were not joint 
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tortfeasors, would it be just a question for the 
jury as to whether Mr. Hair was acting within the 
scope of his employment. If so, then the jury 
should bring in a verdict for $7500.00. Is that the 
contention ? 

Mr. Merrill: I think there is only one question 
involved. Whether or not Hair, at the time of the 
accident was performing acts in favor or for his 
employer, [123] 

The Court: Pardon me, Mr. Merrill, let me ask, 
what position do you take, Mr. Black? 

Mr. Black (Representing Mr. Hair): I take the 
position that the Judd case settled it. 

The Court: You don’t elect to have Mr. Hair 
brought into the case. 

Mr. Black: No. 

The Court: I would like to consider this matter 
and we will take a recess now until 2 o’clock, I 
would like to go over the authorities counsel men- 
tioned. 


(2 O’Clock P.M., March 19, 1945) 


The Court: In view of the position of counsel 
for the defendants, that Hair is not a party to this 
suit because he did not appeal and has settled the 
matter as far as Hair is concerned, and in view of 
the fact that Mr. Hair is here with his attorney and 
has announced to the Court that they have no in- 
terest in this suit and that the matter has been 
finally settled so far as Hair is concerned and there 
is no desire on their part to take advantage of the 
reversal as against the plaintiff. As to Donnelly 
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and Reynolds Tobacco Company the ease will pro- 
eeed and the question of damages that is, as to the 
amount of recovery to which they are entitled, in 
case there is a recovery, in reference to the verdict 
which has been heretofore rendered against Hair; 
the Court will reserve ruling on that [124] until 
the matter is submitted to the jury; then the matter 
will be taken care of in instructions to the jury. 
In the meantime if counsel have any other authori- 
ties that they would like to present to the Court 
during the trial I would appreciate them. I would 
appreciate any authorities either side may have 
on this matter. 
Mr. Davis: I ask that Mr. Hair be kept here 
as a witness. 
The Court: Yes. I presume that he would be 
here during the trial, anyway. 
(Whereupon the jury was selected. State- 
ments were made to the jury by Counsel for 
the plaintiffs and Counsel for the defendants. ) 


R. B. LINDSEY, 


being called as a witness on the part of the Plain- 
tiffs, after being first duly sworn, testifies as 
follows: 
Direct Examination 

By Mr. Davis: 

@. Your name, please? 

A. R. B. Lindsey. 

Q. Where do you live, Doctor? 
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(Testimony of R. B. Lindsey.) 

A. Montpelier, Idaho. 

Q. How long have you lived there? 

A. Since 1937. 

@. And have been practicing medicine there 
during that time have you, Doctor? 

A. Yes, since 19387. [125] 

Q. Are you a graduate of a recognized medical 
school ? A. Yes, sir. 

Q. What school are you a graduate from? 

A. Northwestern University Medical School. 

Q. And you are admitted to practice as a phy- 


sician and surgeon in Idaho? A. Yes, sir. 
Q. Did you know Avenell Newby during her 
lifetime ? A. Yes, sir. 


@. How long had you known her? 

A. Approximately six months, I guess. 

@. Had you had occasion to treat her during 
the year 1942? A. Yes, sir. 

Q. I call your attention to the date of Septem- 
ber 11, 1942, was that the occasion on which you 
treated her? A. Yes, sir. 


Q. And what time of day was it, Doctor? 

A. Approximately five o’clock. 

@. In the afternoon? A. P.M., yes, sir. 

Q. Where did you first see her that day? 

A. In Mr. McGuire’s car. 

@. Where was that? 

A. Parked in the street to the side of the hos- 
pital. 


What was done with her at that time? 
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(Testimony of R. B. Lindsey.) 

A. We carried her into the hospital and put 
her to bed. [126] 

Q. Did you make an examination of her at that 
time ? A. Yes, sir. 

Q. What did you find? 

A. I found a very severe crushing of the chest 
and abdomen with evidence of internal injury. 

Q. What happened to her? 

A. She later died. 

@. Was that on the 16th of September that she 
died, if you know? A. Yes, it was. 

Q. In your opinion, Doctor, what was the cause 
of her death? 

A. Internal injuries to her chest and to the 
‘vital organs of the abdomen. 

@. Before that time had you had occasion to see 
her ? A. Yes, sir. 

Q@. What was her condition as to her being a 
healthy woman ? 

A. She consulted me about three months pre- 
vious to that time as to the treatment of a cold and 
her health other than the cold at that time was 
very good. 

Mr. Davis: That is all, thank you, Doctor. 


Cross Examination 
By Mr. Smith: 
Q. After you had placed Mrs. Newby in the 
hospital you examined her, did you? 
A. Yes, sir. 
Q. State briefly the extent of your examination. 
A. A complete examination of the head, eyes, 
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(Testimony of R. B. Lindsey.) 
face, mouth, neck and in fact a complete examina- 
tion of the body, including the heart and lungs? 

Q. Now, Doctor, did you make any examination 
of the contents of the stomach? 

A. I didn’t make a special examination of the 
contents of the stomach, but she vomited and I 
made just a gross examination of it. 

Q. Doctor, in your opinion from the so-called 
gross examination of the contents of the stomach, 
in your judgment and in your opinion was there 
any presence of an alcoholic condition? 

A. I would say that it was my impression that 
there was. 

@. How long was it after she was placed in the 
hospital that you had the opportunity of observing 
the contents of the stomach and what occurred 
which gave you that opportunity ? 

A. That was within about five minutes after she 
was in the hospital. _ 

@. What occurred which afforded you that op- 
portunity ? 

A. She became very nauseated and vomited. 

@. You had an opportunity to examine her 
mouth and to detect any odors on her breath? 

A. Yes, sir. 

Q. What in your opinion, based on that exami- 
nation as to whether or not there was the presence 
of alcoholic odor on her breath? [128] 

A. J ean state that there was an odor which 
gave me the impression of being similar to alcohol. 

Q. You have had experience,—strike that—how 
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(Testimony of R. B. Lindsey.) 
many years have you been practicing as a phy- 


sician and surgeon? A. Thirteen years. 
Q. And you have had experience with alco- 
holism ? Aa Wes, cir. 


Q. Had experience with the odor of alcohol? 

A. Yes, sir. 

Q. To what extent were you able to detect the 
odors of alcohol from the source which you testi- 
fied to, in your opinion? 

A. State that again, will you please? 

Q. To what extent, that is, whether or not the 
odor was strong or weak? ~ 

A. I would say it was moderate. 

Q. What do you mean by moderate? 

A. In detecting the odors of aleohol you have 
several ways of determining the strength of the 
odor,—whether you can detect exactly what the al- 
eoholic content was or where it came from or 
whether it is rather obscure and not predominant 
in any one respect. 

Q. Then there was a pronounced smell of alco- 
hol, an odor of alcohol? 

A. There was an evident odor. [129] 

Mr. Smith: That is all. 


Redirect Examination 
By Mr. Davis: 
Q. Did you make any chemical analysis of the 
contents of this lady’s stomach ? 
A. No, because I was interested in only whether 
the contents contained blood. 
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(Testimony of R. B. Lindsey.) 

Q. Did you mean to say that the lady had been 
drinking intoxicating liquor? 

A. No, I didn’t make that statement. 

Q. Then alcoholic odor can come from a per- 
son’s stomach content without their drinking intoxi- 
cating liquor? 

Mr. Merrill: Objected to as leading. 

The Court: He may answer. 

Wo Vesm ame y, 

Q. And that might be the cause here in this 
case ? A. Yes, sir. 

Q. Did you mean to say, or do you say now that 
this lady had been drinking intoxicating liquor? 

A, Novsix: 

Mr. Davis: That is all, Doctor. 


Recross Examination 

By Mr. Smith: 

Q. And you did not mean to testify that she had 
not been drinking alcohol beverages. 

A. Iam not forming any opinion on that. [130] 

Q. You say that the odor might come from the 
eontents of the stomach without any alcoholic bev- 
erage? 

A. Yes, sir, since you put it beverage, yes. 

@. Do you say 

A. aleohol or an alcoholic odor may come 
from medicine for one thing 

Q. Do you know whether she had any medi- 
eine or not? A No, sir, I don’t know. 

@. She was your patient? 

A. Three months before for a minor cold. 
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(Testimony of R. B. Lindsey.) 

Q. She had no occasion to visit you during the 
intervening three months? A. No, sir. 

Q. There was a definite alcoholic odor on her 
breath ? 

A. Well, I would interpret the odor as that, I 
guess. 

Mr. Smith: That is all. 

Mr. Davis: Yes, that’s all. 


ALTON P. BUNDERSON, 


being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as 
follows: 
Direct Examination 

By Mr. Davis: 
Will you state your name? 
Alton P. Bunderson. 
Where do you reside? 
Paris, Idaho. [131] 
How long have you resided there? 
Five years. 
What position do you hold in Bear Lake 
on if any, that is, official position? 

A. Sheriff. 

Q. Were you the Sheriff of Bear Lake County 
on September 11, 1942? A. Yes, sir. 

Q. Prior to the time you became Sheriff had 
you had any experience in police work? 


OPOorPobPS 
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(Testimony of Alton P. Bunderson.) 

A, Yessir: 

Q. What was that? 

A. On the State Police force. 

Q. How long were you a State police? 

A. Two years prior to that. 

Q. Did you attend any officer’s school, or what 
they term training schools, as an officer? 

A. Yes, sir. 

@. When you were a State Police? 

we 6Yiesvai= 

@. Did you ever see the gentleman sitting there 
by Mr. Merrill, reading the transcript? 

A. Yes, sir. 

@. Where did you first see him? 

A. In Montpelier. 

Q. When did you first see him Mr. Bunderson ? 

A. I think it was about the 13th of September, 
1942. 

Q. Did he introduce himself to you? 

A. Yes, sir. . 

Q. Who did he say he was? 

A. He passed me his card introducing himself 
and said that he was a representative of the To- 
bacco Company. 

Q. That card was introduced in evidence here 
before A. Yes, sir. 

Q. The Bailiff has handed you a card, now, Mr. 
Bunderson, was that the card that was handed to 
you by this man? A. Yes, sir. 

Q. By the gentleman sitting here? 

A. Yes, sit. 
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(Testimony of Alton P. Bunderson.) 

Mr. Davis: We ask that it be marked as an 
exhibit. 

The Court: It may be marked as Exhibit 1. 

Mr. Davis: I offer Exhibit 1 in evidence at this 
time. 

Mr. Smith: We have no objection. 

The Court: It may be admitted. 

Q. At about that time did you see Mr. Rulon D. 
Hair who sits here by Mr. Black, his counsel? 


me 6Y eS, SIP. 

Q. Where did you see him? 

A. At Montpelier. 

@. What time of day was that? 

A. That was in the evening. [133] 

Q. Did Mr. Donnelly make any statement to you 
as to why he came to Montpelier, and what he was 
doing there? A. I don’t remember. 

Q. During that day were you advised of an accei- 
dent on the highway? A. Yes, sir. 


@. Where were you when you were advised of 
that? 

A. In front of the Police Station in Montpelier. 

Q. What time of the day was that, approxi- 
mately ? A. A little after five. 

@. What did you do? 

A. I went to the scene of the accident. 

Q. Where was the scene of the accident? 

A. Approximately eighteen or twenty miles 
from Montpelier, north, on the highway. 

Q. When did you,—strike that please,—what 
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(Testimony of Alton P. Bunderson.) 
did you find when you got to the scene of the 
accident? 

A. I found an automobile on its back. 

Q. On its back? A. Yes, sit. 

Q. What kind of automobile was it? 

A. It was a 19— well, I don’t know the year, 
but it was a Chevrolet. 

Q. ‘Truck or passenger car? 

A. A panel job. 

Q. What was the contents of that panel job, 
what was in it or what had been in it? [134] 


A. Tobacco. 

Q. Was there any writing or printing on it? 

A. Yes, sir. 

Q. Do you recall what it was? A. No, sir. 

@. Did you have some pictures taken of that 
truck ? A. Yes, sir. 

Q. When was that? A. The next day. 

@. Where was that, where were they taken? 

A. At Montpelier. 

@. Would you recognize those pictures? 

A. Yes, sir, if I saw them I would. 

Q. Now, do you know what was done with the 


truck from the time you saw it on its back until 
this picture was taken? 

A. Do I know what was done with it? 

@. Yes, was it moved? A. Yes, sir. 

Q. Where to? A Montpelier. 

Q. The picture which you have in your hand 
is that one of the pictures that yon requested to 
be taken? A. Yes, sir. 
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Q. And was taken the next day after the ac- 
cident ? A. Yes, sir. 

Q. Is that a fair representation and hkeness of 
the truck [135] that you found at the scene of the 
accident ? 

Mr. Merrill: Objected to as leading and no 
proper foundation is laid, and it calls for a con- 
clusion. 

The Court: Sustained. 

Q. Is that a picture of the truck which was 
found by the roadside, up-side-down, and moved 
to Montpelier ? 

Mr. Merrill: Objected to on the same ground, it 
is leading and calls for a conclusion and it is en- 
tirely without foundation. 

The Court: He may answer. 

Mr. Davis: Did the Court rule? 

The Court: He may answer. 

A. Yes, sir. 

Mr. Davis: We offer this picture in evidence 
and I can say to the Court that it will be con- 
nected up. 

Mr. Merrill: Objected to as there is no proper 
foundation laid for such evidence. 

The Court: I will sustain the objection. 

You may offer it again after you have connected 
ai 10. | 

Q. Now, Mr. Bunderson, who did you request 
to take the pictures which are marked two, three 
and four? 
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A. Mr. Grey, the local photographer at Mont- 
pelier. 

Q. Do you know where the truck was when they 
were taken? 

A. At the Ford Garage at Montpelier. 

Q. And were those pictures then given to you? 

A. Yes, sir. [136] 

Q. When you arrived at the scene of the acci- 
dent what did you do? 

A. I first looked the automobile over to see if 
there was anybody around and then continued my 
investigation. 

Q. Who was with you? 

A. My. Bruce and Mr. Coughlan. 

@. Did you make any measurements on that 
examination ? Ax Yes, cm 

@. What were the measurements made with? 

A. Tape. 

@. What kind of a tape? 

_ ,A. Steel tape. 
. Q. Were the tracks leading to the scene of the 


accident plainly visible? A. Yes, sir. 
Q. What kind of road was it? A. Oil. 
@. Who helped you with the measurements? 
A. Mr. Bruce. 
Q.. Was the road straight at that place? 
A. It was straight, yes. 
Q. For how far,—for what distance was it 


straight? 
A. For a half mile both ways from the truck. 
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Q. Was there anything to obstruct the view 
of the driver? 

A. Only that the road is a little wavey,—up 
and down. 

Q. At the time you made the measurements, 
did you set down [137] the measurements on a 


rough plat? A. Yes, sir. 
Q. While you were at the scene of the accident? 
A. Yes, sir. 


Mr. Davis: We ask to have the plat marked as 
Exhibit 9. 

The Court: Yes, it may be so marked. 

Q. Are you familiar with what I have had 
marked as Exhibit 5 without having it handed to 
you? A. Yes, I think so. 

(). Myr. Bunderson, when was this drawing on 
this exhibit made, when were these made? 

A. At the time I measured the distances. 

@. And when were the distances put down? 

A. At the same time. 

@. Where did you commence the measurement, 
—that is, where did you commence measuring from 
the point where you found the automobile? 

A. North. 

Q. The automobile was traveling in what direc- 
tion ? A. South. 

Q. What did the tracks show? What was the 
first thing you saw in reference to the tracks com- 
mencing north from the scene of the accident? 

A. From the automobile I walked up the road 
to where the tracks left the oil. 
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Q. That is where you started to measure? [138] 

Awe Yes, Si, 

Q. What did the tracks show from there? Which 
side of the road did they leave? 

A. The west side. 

Q. How far did they travel off the oil? 

A. I don’t know. 

Q. You mean that you would have to exhibit to 
state? A. Yes, I would. 

Q. Now, how far did the tracks travel off the oil? 

A.” 147 feet 

Q. When they left the oil first? 

A. Yes, sir. 

Q. What was the course of the tracks then? 

A. They came back on the oil and stayed on 
the oil, crossed it, 177 feet and then left the east 
side and stayed off the oil again for 166 feet, and 
then came back on the oil and stayed on the oil for 
146 feet, going off the west side again and stayed 
off for 66 feet and then came back on the oil and 
stayed on the oil for a distance of 92 feet. 

Q. Then when they left the oil after this dis- 
tance of 92 feet where did the tracks go then? 

A. Down into the borrow-pit, and then out in the 
open country there. 

Q. What distance? 

A. Highty-two feet. [139] 

Q. What did you find at the end of that dis- 
tance ? A. The automobile. 

Q. Were these tracks plainly visible? 

A. Yes, sir. 
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Did they remain visible for some time? 
Ress sin. 
How long did they remain visible? 
They were there when [I left. 
Were they still visible at a later date? 
I never noticed. 
During the time you made this examination 
did ie Hair appear there ? A. Yes, sir. 
Q. Where was he? 
A. He came with the wrecker. 


po ee 


@. Were you making the examination and meas- 
urements while he was there? A. No, sir. 

Q. Had you completed them ? A. Yes, sir. 

@. Did you have a discussion with him at that 
time at all? 

A. I talked to him but I don’t know now what 
we talked about. 

Q. Was there any discussion as to why you were 


there ? A. Not that I remember. 
Q. You don’t recall whether you told him that 
you made measurements? [140] A. No, sir. 


Q. What did you do as to any property there 
at the scene of the accident ? 

A. We uprighted the car and gathered up the 
merchandise and throwed it back in the truck. 

Q. What was that merchandise ? 

A. There was cigarettes and chewing tobacco. 

Q. What kind of cigarettes? A. Camels. 

Q. Do you recall what kind of chewing tobacco 
it was? A. No, I don’t. 
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Q. What was the fact as to whether car was 
loaded or not? A. Yes, it was. 

@. It was loaded. A. Yes, sir. 

Mr. Davis: Now I would like to point out to the 
witness different markings on this exhibit. May 
I approach the witness ? 

The Court: Yes, you may do that. 

Q. Mr. Bunderson, starting here at the two there 
are two figuies,—there are three figures 238; 123 
and 714—dic you make those? AY Yes, sie 

(). Here are the figures 238 and the word steps. 
Did you make those figures and put the word on 
there? A. Yes, sir. [141] 

Q. 640 here (indicating). Did you make that? 

eee Ves Sit, 

Q. What was that, or what does it indicate? 

A. That was the time I finished the investiga- 
tion. 

Q. ight here is the following: ‘‘all done with 
the investigation 9-11-42:’’ Did you put that there? 

A. Yes, sir. 

Q. And ‘‘twenty miles north of Montpelier.’ 


That is in your hand writing? A. Yes, sir. 
Q. License Number 3A150 C 1941 Chevrolet. Are 
those also your figures? A,” Yes) sine 


Mr. Merrill: We must object to these leading 
questions. 

The Court: I understood that he was just iden- 
tifying the exhibit. 

Mr. Merrill: He can do that without these lead- 
ing questions. 
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The Court: Proceed, Mr. Davis, without leading 
the witness. 

Q. Here is some writing here (indicating). Did 
you write that? A. Yes, sir. 


What is that? 
That is the way I diagram an automobile. 
. Does that cover the writing you can see here 
(indicating). A. Yes, sir. 

Q. And what is that, Mr. Bunderson ? 

A. That is an arrow pointing north and the word 
north. 

Q. These two lines; what do they represent? 

A. The edge of the oil. The width of the oil 
road. 

Q. The figure here (indicating) and line run- 
ning this way. What does that represent ? 

A. That is 117 feet. 

@. And what does that represent? 

A. The measurement from the first time it left 
the oil until it returned to the oil. 

Q. Does it indicate the Course of the road or 
not? A. No, sir; it does not. 

Q. Do you see any other marking that you have 
not explained ? 


Q. What is that? 

A. Culvert 100 650 414 plus 15. [142] 

Q. Is that your writing? A. Yes, sir. 
Q. You wrote it, did you? A. Yes, sir. 
Q. Here is an illustration, who made that? 

ma 1 did. | 

Q. 

aN. 

Q 
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A. No, I don’t think so. I believe that’s all. 

Q. Now will you explain why you used this pa- 
per. How you happened to use this piece of paper 
for making this diagram? [143] 

A. Yes, I can explain that. 

Q. Why was it? 

A. . That was the only piece of paper I had in 
the automobile to make any diagram on at that 
time.’ 

Q. That is not made to scale, is it? 

A. No, sir. 

Q. Mr. Davis: We offer this exhibit in evidence 
at this time as exhibit 5. 

Mr. Merrill: It is objected to as incompetent, 
irrelevant and immaterial and not properly iden- 
tified and not proper to be admitted; it is not an 
accurate representation of things on the ground, 
and- contains considerable matter pertaining to 
things ‘not: having to do with this controversy. Par- 
ticularly the matters on the back of the piece of 
paper. 

The Court: It may be admitted, but in admit- 
ting this there are certain printings in red on the 
back which are not to be considered by the jury 
as they have nothing to do with the matter before 
you at this time. 

Q. Mr. Bunderson, in explaining the drawing 
would it be easier, if you are permitted to explain 
it from a larger plat, one on which you can point 
out the objects and the measurements rather than 
the one just admitted in evidence ? 
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A. I think so. 
Q. Now you have been handed exhibit marked 
6. Did you prepare that? [144] A. No, sir. 


Q. For the purpose of illustration is that clearer 
and would you be better able to explain that meas- 
urement and the course of the car from the draw- 
ing that is now in your hands? 

' Mr. Merrill: Objected to as calling for a conclu- 
sion of the witness. The evidence already shows 
that it is a purported enlargement of the exhibit 
introduced. It is wholly immaterial for any pur- 
pose. He testified that he didn’t prepare it. It is 
simply a copy and not an original instrument. 

The Court: I will permit you to examine him 
further on this. 

Q. Does that show the distance the same as you 
have testified from your exhibit and does it show 
the course of the automobile in accordance with 
the distances set out in your exhibit ? 

Mr. Merrill: We object to that. It is imma- 
terial and is merely an attempted re-statement of 
what has gone in before. 

The Court: He may answer. 

A. Yes, sir. 

Mr. Davis: We offer this exhibit for the reason 
that it makes the matter more understandable and 
can be better explained than from the other exhibit. 
We offer it as a rough draft to permit the witness 
to [145] explain to the Court and the jury the course 
of the automobile in accordance with his plat. 

Mr. Merrill: We object to it as not properly 
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identified. It is only a copy of an exhibit already 
in evidence. There is no apparent reason for en- 
eumbering the record with it. This witness didn’t 
prepare it. It is wholly immaterial. 

The Court: The witness has testified that it does 
show all that is on the small exhibit. Just for the 
purpose of allowing the witness to explain to the 
jury, on the exhibit, the tracing of the course of the 
ear. I will admit it for that purpose. It would be 
quite difficult to point out to the jury on the smaller 
map the measurements. I will permit it to be intro- 
duced for that purpose only. 

Mr. Merrill: May I ask the witness a few ques- 
tions regarding this exhibit? 

The-Court: Yes. 

By Mr. Merrill: You didn’t prepare this? 
No, sir. 

You don’t know whether it is accurate or not? 
No, sir; I don’t. 

You don’t know whether this marking of the 
highway is accurate or not? A, NO wsie 

@. You don’t know whether the distance off the 
highway shown [146] on this by these markings is 
correct ? A. No, sir; I don’t know. 

Q. You don’t know anything about the seale, 
whether the distances are true to the scale? 

A. No, sir. 

Mr. Merrill: We think it is abundantly proven 
that it would be misleading and would be objection- 
able on that ground. We object on that ground as 
well as on the other grounds mentioned. There is 


O>OPre 
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considerable on there that is not on the other ex- 
hibit. 

The Court: I understood you to say this was an 
illustration of the condition of the highway at the 
time and place you made the examination? 

Pee Y CS, S1Y- 

The Court: And the distance line showing the 
course of the car and the distance is correct? Rather 
it is the same on both exhibits? 

A. Yes, the numbers are the same. I don’t know 
about the scale. 

The Court: This may be admitted as an illus- 
tration of the testimony of the witness, not as prov- 
ing or disproving any issue in this case. 

Q. By Mr. Davis: Now, Sheriff, if you will 
please come down here. Now, if you will approach 
this black-board and stand to one side. Will you 
show on the exhibit where you first commenced 
your measurement? [147] 

A. Right here (indicating). 

Q. What does that dotted line indicate? 

A. I imagine the tracks I measured. 

Mr. Smith: That is objected to as a conclusion 
of the witness and we ask that it be stricken. 

The Court: It may be stricken. 

@. Show us the distance and the course that 
the tracks went,—the distances you have testified 
HO: 

A. (Indicating): This is the first place it left 
the oiled surface and it stayed off the oil for 117 
feet and came back on the oil from the west side 
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of the oil, to where it left the oil again was 177 
feet and then it stayed off the oil for 166 feet and 
came back to cross the oil again to where it left on 
the west side 146 feet farther south. It stayed off 
the oil on the west side for 66 feet and then came 
back across the oil for 92 feet and then went off 
the other edge of the highway, the east edge, and 
from the east edge of the highway to where the 
automobile was is 82 feet. 

Mr. Davis: Now you may take the stand again. 

Q. Had your measurements been completed be- 
fore the truck was moved? A. Yes, sir. 

Q. How was it moved? 

A. By the wrecker. 

Q. Do you know who had the wrecker? 
A. Yes, sir. [148] 
Q 
Q 


Who was that? A. Carl Oxenbine. 
Who was with Mr. Oxenbine? 
A. Mr. Hair. 


Q. Anyone else with Hair that you know of? 

A. No, sir. 

Q. When you examined the road where the 
tracks where the truck first went off the oil road? 

A. Yes, sir. 

Q. What did you find there? 

A. I found the shoulder of the road was wet. 

Q. What was the depth of the depression, do 
you know, where the car went into the ground ? 

A. No, sir. 

Q. Was it plainly visible? eee | Y eskesiie 

Q. Did you examine the tracks along there? 
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ie Yes, siz. 
Q. Did you find any rocks or other objects there 
in the tracks? A No, sir 


Q. You examined all the tracks carefully? 

A. Yes, sir. 

Q. Now, Mr. Bunderson, with reference to the 
pictures,—the first picture,—what is the number of 
that ? A. This is number 4. 

Q. Does that picture fairly represent and is it 
a fair likeness [149] of the truck you found along 
the highway ? 

Mr. Smith: Objected to as leading and it is 
repetition. 

The Court: He may answer. 

A. Yes, sir. 

Mr. Davis: We now offer it in evidence. 

. Mr. Merrill: We object to it as not properly 
identified and it is immaterial. 
. The Court: It may be admitted. 

Mr. Merrill: May I ask a question or two re- 
garding this exhibit? 

The Court: Yes, Mr. Merrill, you may ask. 

Q. By My. Merrill: Do you know whether or 
not,—strike that,—do you know where this pur- 
ported photograph was taken? 


A. Yes, sir. 

Q. Where? 

A. The Ford Garage, Montpelier. 

Q. Were you there? A. No, sir. 


Q. Do you know whether or not it shows the 
true condition of that car? 
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A. As much as I know about it, it does. 

Q. Does it show the true condition? 

A. So far as I know. 

Q. Don’t you know that the right front tire 
was blown out? A. No, sir. [150] 

Q. Do vou know that the right front tire was 
flat? A. Yes, sir. 

Q. I call your attention to that fact, and ask 
you whether it shows that tire flat? 

A. No, but there is a jack under it. 

Q@. That is the reason that it doesn’t show it? 

A. Yes, that’s right. 

Q. Anything else that is different ? 

A. Not that I notice. 

Q. You were not there when the photograph was 
taken? A. No, sir. 

Q. The car was then a good many miles from 


the scene of the accident. A. Yes, sir. 
Q. Do you know how many days passed before 
it was taken? A. ‘No, sir. 


Q. Do you know who was there when it was 
taken? 

A. I just know that I received the picture. 

Q. And that is all you know? 


A. That’s all. 
Q. You don’t know what work had been done 
by the mechanics at that time? A. No, sir. 


Q. Or how they had moved it around? 

A No sim 

Q. Or whether they had been hammering on 
it, or working [151] on it in any way? 
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ee No, Sir. 

Mr. Merrill: Now we object on the further 
ground, Your Honor, that it cannot be shown that 
this is a true representation. He admits that it is 
jacked up and he also admits that he wasn’t there 
when this picture was taken. 

The Court: He has testified that it was a true 
representation as he observed it at the time of the 
wreck. 

Mr. Merrill: Under cross-examination he has 
shown that it is not a true representation. 

The Court: Should your motion be to strike 
the exhibit at this time? 

My. Merrill: Perhaps so. If it is introduced, I 
move to strike it as not a true representation and 
not properly identified. 

The Court: I will take this under advisement 
and I think we will recess until 10 o’clock in the 
morning. 


10 O’clock A.M., March 20, 1945 


The Court: The motion to strike the exhibit 
will be overruled. 

Q. Now, Mr. Bunderson, you have been handed 
what is marked as exhibit 5. You have heretofore 
stated that you requested that the pictures be taken 
immediately [152] after the accident. 

A. The next day. 

Q. Now, does that represent and is it a fair like- 
ness of the car as it appeared at that time? 

A. Yes, sir. 
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Mr. Davis: We offer it in evidence. 

Mr. Merrill: Objected to as not properly iden- 
tified. 

The Court: Admitted. 

Mr. Davis: I think I referred to that as exhibit 
5. I think I should have said exhibit 2. May that 
be corrected. 

The Court: Yes, if it is number 2. 

Mr. Davis: I would like to have number two 
handed to the jury and number three handed to the 
witness. 

Q. Does that picture marked exhibit 3 repre- 
sent and is it a fair representation and likeness 
of the car as it appeared at that time? 

A. Yes, sir. 

Mr. Davis: We offer that in evidence. 

Mr. Merrill: The same objection as made to the 
former exhibit. 

The Court: The same ruling. 

Q. Mr. Bunderson, have you had occasion to be- 
come familiar with and have you traveled the road 
between Montpelier [153] and Soda Springs the 
last few years? me Yes, sit! 

Q. Are you familiar with the highway from 
what is called the underpass, east of Soda Springs, 
over to Montpelier? A. Yes, sir. 

Q. What is the fact as to whether there are any 
main roads crossing the highway this underpass and 
the point of the accident? 

A. Not that I know of. 

Mr. Davis: That’s all, Mr. Bunderson. 
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Cross-Examination 

By Mr. Merrill: 

Q. Do you know what counsel meant by main 
roads? 

A. I understand main roads to be other than 
farm roads. 

Q. But there are a number of those roads. 

io Yes, Sit 

Q. There are a number of side-roads leading 
off to various properties along the highway ? 


A. Yes, sir. 

Q. They were scattered all along there? 

A. Yes, sir. 

@. Some of them graveled roads? 

A. Yes, sir. 

Q. Very well defined roads? A. Yes, sit. 
Q@. How far is the underpass from Soda 


Springs? [154] 

A. Iwould say about a mile or a mile and a half. 

Q. How far was the scene of the accident from 
the underpass ? 

A. I estimate it about six or seven miles. 

Q. Do you know how far the County line is from 
Soda Springs? A. No, sir. 

Q. You never made any study of that? 

A. No, sir. 

Q. Don’t you know it is about ten or twelve 
miles from Soda Springs? A. Could be. 

Q. This accident happened near the County line, 
just over the County line? 
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A. <A couple of miles over. 

Q. You never made any exanunation as to where 
it was,—that is, the distance from the underpass to 
the county lhne? 

A. I estimated it about seven miles but it could 
be more. 

Q. Tam calling your attention to exhibit 5. Do 
you know what that is? A. Yes, sir. 

What is 117? 

Sketch of the place of the accident? 

Made by vou? A. Yes, sir. 

When did you make it? 

At the time I was investigating,—investi- 
gating the accident. [155] 

Q. What did vou do with the sketch? 

A E kept it am my car. 

Q. Did you ever make a copy of it and send it 
to the State Department of law enforcement? 

1 think I did. 

Do you know that you did? 

I can’t remember that. 

Did you keep a copy in your office? 
I don’t remember. 


POD PO 


Isn’t it common practice to keep a copy? 
Either notes or a copy. 
Did vou keep a copy in this instance of what 
you sent to the State Department ? 

A. I don’t remember. 

Q. What time of the day did you get out to the 
scene of the accident? 

A. I would say around five o’clock. 


Oe 2 ee 
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Q. What time did you say the accident hap- 


pened ? A. I wouldn’t know. 
Q. Did you make a report as to the time of the 
accident ? A. Not as to the time. 


Q. Following the accident you made a report? 

A. Yes, I did. 

Q. What did you say in that report as to the 
time of the accident? A. I can’t remember. 

Q. You can’t remember. A. No sir. 

Q. You know that it was at 4:30. 

Pee i don't know that. 

Q. Who went out with you to the scene of the 
accident ? 

A. Mr. Willard Bruce and Mr. Glen Coughlan. 

Q. Glen Coughlan is one of the attorneys for 
the plaintiffs, who is not here at this time? 

A. Yes sir. 

Q. Did Mr. Coughlan assist you in making this 
sketch, exhibit number 5? 


How many feet do you take to the step? 
I wouldn’t know. 


A. No, I don’t think he did. 

Q. He was there? ee Csesiii. 

Q. And discussed it with you? 

A. Yes sir. 

Q. Did he help step off these measurements ? 
eNO Sil: 

Q. Who stepped off these measurements ? 
ee L did. 

@. You did. A. Yes sir. 

Q. 

A. 
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Q. You have on this map, exhibit 5, 238 steps, 
what does it mean? [157] 

A. That means the steps I took between the 
point of where the car left the highway first, and 
last left the highway. 

@. Did you step this 177,—that means steps or 
feet? A. Feet. 

Q@. Did you step that off? A. No sir. 

Q. Why did you put 238 steps on this map? 

A. After I made the measurements I walked 
down the road, I took the number of steps as I 
walked down there and I put that notation down. 

Q. Why didn’t you measure it? 

A. I didn’t think it was essential as far as the 
investigation was concerned. 


Q. Was there a yellow line on this highway? 

A. Yes sir. 

Q. All the way? A. Yes sir. 

Q. When did you come to that conclusion? 

A. After the last Court. 

Q. Is that line all the way from Soda Springs 
to Montpelier ? A. No sir. 

Q. Where is this yellow line? 

A. The center of the road. 

Q. What distance? A. I dont’ know. 

Q. That is a straight road? [158] 

A. Yes sir. 

Q. It is several miles from any town? 

A. Yes sir. 

Q. What reason can you ascribe for the yellow 
line? A. They do it all over the state. 
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Q. Why in an outlying road like that? 

A. I don’t know. 

Q. Why didn’t they do it the whole distance? 

A. I don’t know. 

Q. Why was the yellow line at this spot? 

A. I don’t know. 

Q. What was the charatcer of the road at this 
spot? A. Hilly. 

Q. Was it level or did it have raises and curves? 

A. It was straight but up and down. 

Q. What do you mean by that? 

A. It was wavey, up and down. 

Q. It has crests, and for about a half mile there 


it was up and down? A. Yes sir. 

Q. So it wasn’t level during that space or dis- 
tance there? A. No sir. 

@. How deep were these basins in between the 
crests ? A. I don’t know. 

Q. You didn’t give that any consideration ? 

A. No. [159] 


Q. If an automobile was down in the bottom 
of one of these basins could anyone over the crest 
see 1t? A. J think you could. 

Did you make such an investigation? 

No sir. 

Did you measure the width of the highway? 
Yes sir. 

How wide is it? 

Highteen feet eight inches. 

How much of that was oil? 

That is the oil. 


aoe eS 
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Q. The eighteen feet eight inches is oil? 

A. Yes sir. 

@. How wide were the shoulders? 

A. The shoulders? 

Q. Yes, from the edge of the oil to the edge of 
the shoulder. A. About five feet. 

Q. On each side. A. Yes sir. 

Q. Of what were the shoulders constructed ? 

A. Gravel surface. 

Q. Did you examine these shoulders? 

A. Yes sir. 

Q. Did you observe in the shoulders that there 
were ruts? A. No sir. 

Q. Didn’t you observe any ruts at all, or indi- 


cations of a car having come along on the shoulder 
and made an [160] impression along that shoulder? 


OPOoOPo P 


Yes sir. 

How deep were those impressions? 

I don’t know. 

Two or three inches? 

I wouldn’t say. 

There was quite a marked indication of a 


car wheel having been along there? 


OPOoo ye 


Yes sir. 

It had been raining. A. Yes sir. 
That was along the west side? 

Both sides. 


Along the west side how far was it that the 


wheel had made an impression in the soft shoulder ? 
A. I think 177 feet if I remember that. 
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Q. That first one was how far? 

A. I don’t know. It is on the plat there. 

Q. Is the 117 feet? A. I guess it is. 

Q. During that 117 feet there was a perceptible 
indentation showing a car wheel to have been travel- 
ing along an impressed rut in the shoulder? 

A. Yes sit. 

Q. That was observable to have been made by 


this particular car? [161] A. Yes sir. 

Q. It was raining and muddy? 

A. It had been raining. 

Q. It was muddy? A. Yes sir. 

Q. The oil is much harder than the soft shoul- 
der? A. Yes sir. 


Q. There is a perceptible hardness on the oiled 
portion of the road as you come from the shoulder 


onto the oiled portion? A. Yes sir. 
Q. Sometimes that is rugged? A. Yes sir. 
Q. You observed tracks along the roadway on 
the shoulder ? A. Yes sir. 


Q. Your wheel went,—strike that,—the wheel 
then went on the oiled portion of the road? 

A. Yes sir. 

Q. And if it got off it made this track pe 

A. Yes sir. 

Q. Have you observed, or did you observe at 
the time of your examination of the ear that the 
right front wheel had a blown out tire? 

A. It was down, I don’t know what happened 
to it. 

Q. Your examination didn’t go that far? 
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A. No sir, I wouldn’t have known what caused 
it. [162] 

Q. Did you examine the car? 

A. I looked at it. 

Q. You saw this wheel was flat? 

A. Ves sin: 

@. I mean the tire? A. Yes sir. 

Q. That was the right front tire? 

A. YVesieur 

Q. How long were you out there at that time? 

A. I would say approximately an hour or an 
hour and a quarter. 

Q. You and Mr. Coughlan and Mr. Bruce? 

Q. Mr. Hair came out with Mr. Oxenbine? 

A. Yes sir. 

Q. While you were there? Ae Yes sire 

Q. And they looked over the scene? 

A. Yes, sir. 

.Q. You know Mr. Oxenbine? A. Wes, sir. 
Q. He examined the ¢ar? 

A. He looked the ear over. 

@. Did you see them take the car back? 

A. Yes, sir. 

*Q. To Montpelier? A. Yes, sir. 

Q@. Did you stay until after the car was taken 


or did you [163] leave before they did? 


A. I think I left after. 

Q. How long after? A. JI don’t know. 

Q. Did you go out with Mr. Conghlan or did he 
go with you? A. He went with me. 

Q. Whose car did you drive? A. My own. 
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Q. I think you said that you had some diseus- 
sion with Mr. Donnelly about this accident ? 

A. Yes, sir. 

Q. Where did you have this discussion ? 

A. I don’t remember but I think in the police 
station for one place. 

Q. Where is the ‘police station ? 

A. The police station in Montpelier. 

Q. Whereabouts in Montpelier, is it in the City 
building ? 


A. No, it is a building back of Mack’s cafe. 

Q. When did you have this conversation ? 

A. I think it was the 13th. 

@. Was that the time he handed you his ecard 
as you said? A. Yes, sir. 

Q. Did you discuss the accident at that time? 

A. Yes, sir. 

Q. You had made out some reports ? 

A. Yes, sir. [164] 

Q. We are handing you proposed defendant’s 

exhibit 8, does that bear your signature ? 

ie Y eS, Sil". 

Q. It is not a complete report is it? 

Eve NiO, Sil 

Q. Did you send that report in to the State 
Department? A. J think I did. 


Q. Did you send one like it? 

A. I think so. 

Q. Was it an exact duplication of that report 
or did you have something else on it? 

A. I think I sent two in. 
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Q. You are handed defendant’s exhibit 7, and 
I will ask you if you know what that is? 

A. Yes, sir. 

Q. What is it? 

A. That is a report of the wreck. 

Q. Did you send the original of that to the 
Department ? A. Yes, sir. 

Q. Now, Sheriff, when were these reports made 
out? 

A. I believe it was the next day. The 12th of 
September. 
Who was present when they were made out? 
Mr. Hair and Mr. Dunn. 
Who is Mr. Dunn? 
City Police Officer and myself. 
The three of you made out the report? [165] 
Just the two of us. 
Mr. Dunn had nothing to do with it? 
No, sir. 


OPOoOPOoOPOo PO 


These are exact copies of the reports you 
sent to the State Department? 

A. This one is. 

Q. What do you mean when you say this one,— 

A. Well [ think I sent the original of this re- 
port, the original on number 7 but I am not sure 
about this. 

@. These are exact copies. You had a copy in 
your office? A. Yes, sir. 

Q. They were in your office for a long time? 

A. Yes, sir. 
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Q. They represent what you thought to be the 
cause of the accident at that time? 

A. Yes, sir. 

Mr. Merrill: We offer exhibits 6 and 7 in evi- 
dence. 

Mr. Davis: I think they are exhibits 7 and 8. 

Mr. Merrill: Yes, 7 and 8. 

Mr. Davis: No objection. 

The Court: They may be admitted. 

Mr. Merrill: I will want to read portions of 
this exhibit, perhaps not now, but I don’t want 
the statute to go against me on this. 

The Court: It might be agreeable to stipulate. 

Mr. Davis: It is agreeable with me that he can 
read it at any time he wants and he may read any 
part he wants. 

Q. These blanks are blanks provided for the 
Sheriffs by the State department of law enforee- 
ment? A. Yes, sir. 

Q. They were furnished to you? 

A. Yes, sir. 

Mr. Merrill: Now I will read a part of this 
exhibit 7. On this exhibit there appears the fol- 
lowing: ‘‘Describe the accident. Also use this 
space for data on third vehicle. Additional wit- 
nesses or injured persons and explanation of ques- 
tions not fully answered by checking in the boxes 
provided. While traveling south on highway 30 N. 
and 22 miles north of Montpelier I met a semi- 
truck trailer riding a little over the yellow line, 
in order to pass I rode my two right wheels on the 
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shoulder which was soft with rain which put my 
car out of control. While it was out of control 
T hit a rock blowing my right front tire and causing 
my car to roll over. Signature R. D. Hair’’. 

Q@. Now, did Mr. Donnelly ask you how the 
accident happened ? 

A. JI don’t remember what was said about that. 

Q. Did he ask you how the accident happened ? 

A. I imagine he did but I don’t remember that. 

Q. Where did you have the conversation with 
him? [167] 

A. I had several. I talked to Mr. Donnelly three 
or four times. 

Q. That is what I want to know. You said that 
you had a conversation with him on the 18th of 
September ? A. Yes, sir. 

Where was that conversation ? 

T think at the police station. 

What other conversation did you have? 
I don’t remember that. 

Did you have others? 

Yes, I talked and visited with him. 
Where abouts? 

In two or three places. 


OPFore rere 


You don’t remember anything as to what 
was said in any of those places? A. No, sir. 
@. Who was present at the police station be- 
sides yourself and Mr. Dunn.—was Mr. Dunn pres- 
ent when Mr. Donnelly was there? | 
A. IT don’t remember that. 
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Q. Do you remember whether the Chief of police 
was present ? emeionsir, I don’t. 

Q. Well, now Sheriff, didn’t Mr. Donnelly ask 
you your version of the accident, how it happened? 

A. Not that I remember. 

Q. Didn’t he ask you how the accident hap- 
pened? [168] 

A. He might have done but I don’t remember 
anything about that, I know we talked about the 
accident. 

Q. What did you talk about? 

A. About the accident. 

Q. Did he ask you how it happened ? 

A. I don’t remember that. 

Q. Did he ask you if you had been out to see 
the car? A. I don’t remember that. 

@. Did he ask if you had been to the scene of 
the accident ? 

A. I don’t remember that either. 

Q. Well, what did he ask you? 

A. I don’t remember what he said but I know 
that we talked about the wreck. 

Q. Isn’t it true at that time and place, on Sun- 
day the 13th of September 1942 in the afternoon 
of the day at the office of the Chief of Police in 
Montpelier, yourself and Mr. Donnelly being pres- 
ent; among other things Mr. Donnelly asked you 
how the accident happened and what caused the 
accident, to which you replied: ‘‘from looking over 
the tracks the car made it looked like the car had 
been crowded off the road on the soft shoulder and 


152 


R. J. Reynolds Tobacco Co. vs. 


(Testimony of Alton P. Bunderson.) 

while Mr. Hair was trying to control the car while 
being on the soft shoulder, the right front tire 
had apparently hit a sharp object which threw the 
truck out of control from there on east until the 
ear turned over.’’ Didn’t you tell him that at 
that time and place? [169] 


A. No, sir, not that I remember. 

Q. Would you say that you did or didn’t? 

A. JI had no reason to say that. 

Q. Iam not asking that. 

A. But I had no reason to say that. 

Q. Would you say that you didn’t? 

A. I would say that I didn’t. 

Q. Did Mr. Donnelly ask about the accident? 

A. Yes, sir. 

(). What did you tell him? 

A. I don’t remember. 

Q. How do you remember other matter con- 
nected with this? 

A. Conversations are rather hard to remember. 

@. You, as an officer, went out to make an 
examination of the accident? AG ONGeS. Sing 

Q. And to gather the facts concerning it? 

A. Yes, sir. 

Q. Did you do your duty? A. I tried. 

Q. You came back and were interviewed by 
someone interested in the matter? 

A. Yes, sir. 

Q. And he asked you about it? 

A. Yes, sir. [170] 


George H. Newby, et al. 11%) 


(Testimony of Alton P. Bunderson.) 

Q. What did you tell him? 

A. I don’t remember. 

Q. You haven’t any recollection of having told 
him anything? 

A. No sir, I didn’t write it down. 

Q. You sent it to the Department. 

A. Not what Mr. Donnelly and I talked about. 

Q. You sent to the Department a report con- 
taining in substance what Mr. Donnelly said to you 
and the things you said to him? A. No siv. - 

Q. Didn’t you send a statement to the Depart- 
ment containing this: ‘‘While traveling south on 
Highway 30 North, and 22 miles north of Mont- 
pelier I met a semi-truck trailer riding a little over 
the yellow line. In order to pass I rode my two 
right wheels on the shoulder which was soft with 
rain which put my car out of control. While it was 
out of control I hit a rock blowing my right front 
tire and causing my car to roll over.”’ 

A. Yes sir. 

Q. Now, that was your version of the accident? 

A. That was Mr. Hair’s version. 

@. You had an opinion of what the investiga- 
tion showed ? A. Yes sir. 

@. You had the information gained from the 
examination ? A. Yes sir. 

Q. You had that information when Mr. Don- 
nelly talked to [171] you? A. Yes sir. 

Q. And Mr. Donnelly asked about the accident? 

A. I think he did. 

@. And how it happened? A. He might. 
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Q. Now, do you remember having told him what 
I read to you? A. No sir. 

Q. Isn’t it hkely that you told him what you 
transmitted to the State Department of Law En- 


forcement ? A. I eould have, yes. 

Q. Isn’t it likely that vou told him the same 
story? A. Yes sir. 

@. Didn’t you tell him what I read to you? 
- A. Not that I remember. 

Q. What did you tell him? 

A. I don’t remember telling him that. 

Q. Mr. Coughlin was with you on that day? 

A. Yes sit. 

@. He is a close personal friend of yours. 

A. Yes sir. 

Q. He is the prosecuting attorney and you are 
the Sheriff ? eee eS sil. 

Q. Of Bear Lake County? A. Yes sir. 

@. You have reviewed this a great deal since 
that time? [172] A. Very little. 

@. You have gone over it with the attorney for 
the plaintiffs ? A. Yes sir. 

Q. But you don’t remember what was said to 
Mr. Donnelly ? A. No sir. 

Q.: Except what you testified to on Direct ex- 
amination ? ee Yes: Su that senicite 

@. You don’t remember telling Mir. Donnelly 
what I read to you? A. Nosir. 


~Q. Do you know what a truck with a trailer is? 
A. Yes sir. 
Q. A semi-truck with trailer? A. Yes sir. 


George H. Newby, et al. 155 


(Testimony of Alton P. Bunderson.) 

@. How wide are those vehicles? 

A. Most of them are eight feet. 

Q. If one of such vehicles was straddle the yel- 
low line there wouldn’t be much of the highway 
left? A. No sir. 

Q. If it was traveling north and met a car go- 
ing south, it- would be essential that the south 
traveling car be pushed off on the soft shoulder? 

mA, Yes sir, 

@. Now, Mr. Bunderson, you made an investiga- 
tion showing the speed of the car? 

A. Yes sir. [173] 

@. What did your investigation show as to ie 
speed. J mean the speed of the Hair car? 

A. I don’t know. It is on my report. 

@. I hand you defendant’s exhibit 8 that is the 
report you signed yourself I think. 

A. Yes sir. 

Q. ‘Tell me from that what the speed of the Hair 
car was? 

A. At the time of the accident or before? 

Q. Both. 

A. I marked the estimated speed before the ac- 
cident at 40 miles an hour, and estimated speed at 
the moment of the accident at 30 miles an hour 
and the lawful speed at 40 miles an hour and the 
maximum speed under conditions prevailing 50 
miles an hour. 

Q. That was your report made to the depart- 
ment? A. Yes siv. 

Q. That was the fact as you discovered it then? 

A. Yes sir. 
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Q. And that is your understanding of it now? 

A. Yes sir. 

Mr. Merrill: That is all, you may take the wit- 
ness, 

Redirect Examination 
By Mr. Davis: 

Q. Did you make your investigation for the pur- 
pose of giving your version of this accident or giv- 
ing the [174] physical facts as they appeared on 
the ground? A. ‘The physical facts. 

Q. Now, did Mr. Coughlan influence you in this 
matter ? 

Mr. Merrill: Objected to as calling for a con- 
clusion of the witness ? 

The Court: He may answer. 

A. No sir, 

Q. Did Mr. Coughlan try to get you to do any- 
thing that wasn’t in accordance with the facts? 

A. No sir. 

Mr. Merrill: That is objected to as leading and 
ealling for a conclusion of the witness. 

The Court: He has answered and it may stand. 

Q. Mr. Coughlan was County attorney at that 
time? A. Yes sir. 

). Where is Mr. Coughlan now? 

A. I understand he is at Pearl Harbor. 

Mr. Merrill: Objected to as immaterial. 

A. The last word I had was that he was at 
Pearl Harbor. 

Q. Who is he working for? 

Mr. Merrill: Objected to as immaterial and ealls 
for a conclusion and is prejudicial. 
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The Court: I think you brought out that he was 
connected with this investigation. He may answer. 

A. He is in the Navy. [175] 

Q. Now, Mr. Bunderson, were the shoulders of 
this road any softer on one side than on the other ? 

A. Not that I noticed. 

Q. Was the depression or impression that was 
made on the shoulders where the truck went off 
each side of the road the same, were they similar? 

A. Yes sir. 

Q. Was the oil any harder or more rugged on 
one side of the road than the other? 

A. No siv. 

Q@. Now, Mr. Bunderson these reports exhibits 
7 and 8 that were handed to you. This part of the 
writing here (indicating) that counsel read to the 
jury from this exhibit, whose hand writing is that 
in? A. Mr. Hair’s. 

Q. Who is that signed that, right here, who is 


that signed by? is SiGe wake 
Q. Did you write that at all? A. No sir. 
Q. Was that your version of how the accident 
happened ? Ace No sin: 


Mr. Merrill: Objected to, it would contradict 
the report he sent in. 

The Court: He has answered the question. 

@. Did you give any measurements ? 

A. Ithink I did, yes sir. [176] 

Q. Who gave you the information as to the 
speed that the car was going? I mean the speed 
prior to the accident? A. Mr. Hair. 
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Q. Who gave you the information as to the 
speed of the car at the time of the accident? 

A. Mr. Hair. 

Q. When you make a report is it customary for 
you to permit the participant to describe the ac- 
cident in his own words? A. Yes sir. 

Q. That doesn’t mean that you approve of that? 

Mr. Merrill: Objected to as leading and argu- 
mentative. 

The Court: He may answer. 

A. Oh. No. 

@. Did you intend to testify that you believed 
that, or that you made this report in accordance 
with what Mr. Hair stated here? 

Mr. Merrill: Objected to as leading and calling 
for a conclusion and immaterial. 

The Court: He may answer. 


A. No sir. 
Q. Is that your version of how the accident hap- 
pened 2 


Mr. Merrill: We object to that as calling for a 
conclusion of the witness. It is leading and it at- 
tempts to put in evidence contrary to the report 
he made to the Department of law enforcement. 

The Court: He may answer. 

As” Worn 

@. You were asked on cross examination that 
if a semi-trailer came along and certain things hap- 
pened,—now do you know that a semi-trailer came 
along? Ay” No sim: 

Q. Do you believe one did? 
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Mr. Merrill: That is objected to as calling for 
a conclusion of the witness and it is a matter for 
the jury to determine. 

The Court: That is a question of fact for the 
jury. 

Q. Did Mr. Hair make any request of you to 
apprehend or find the person that drove that semi- 
trailer and truck? A. No sir. 

Q. Did he ask to have that person arrested? 

A. No sir. 

Q. Did he give you any description of that 
truck? A. Nogsir 

(. Were you ever asked by anyone to look for 
a semi-trailer or to find a semi-trailer and truck in 
connection with this accident? A. No sir. 

Q. Now, Mr. Bunderson, you have been asked to 
state what Mr. Donnelly said and what you said. 
I will ask you if Mr. Donnelly was interested in 
any way with reference [178] to Mr. Haix’s cus- 
tody, if he told you at any time? 

Mr. Merrill: Objected to as it calls for a con- 
clusion of the witness and it is improper redirect 
examination. 

The Court: It was gone into, he may answer. 

A. No sir. 

Q. I will ask you if the fact isn’t that Mr. Don- 
nelly told you that if you arrested Mx. Hair that 
he would be responsible for his appearance ? 

Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial, leading and he has al- 
ready answer that he didn’t so ask him. 
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The Court: He may answer. 

A. Not that I remember. 

Q. Was there some discussion about Mr. Hair 
being released after the accident? 

Mr. Merrill: Objected to as leading. 

The Court: Yes, it is leading but he may answer. 

A. Not that I remember of. 

Q@. Now, Mr. Bunderson, do you now attempt 
to say or have you at any time attempted to say or 
do you mean by any report that you have filed that 
you intend to make the statement as to how this 
accident happened or what caused this truck to tip 
over? 

Mr. Merril: Objected to as leading, calling [179] 
for a conclusion of the witness and usurps the 
function of the jury. 

The Court: I think he may answer. 

A. No si. 

Q. You just made the measurements and re- 
ported what you found out there, the physical 
facts. 

Mr. Merrill: Objected to as leading. 

The Court: He may answer. 

IN, eS SUE. 

Mr. Davis: That is all. 


Recross Examination 
By My. Merrill: 
Q. I believe you said that Mr. Coughlan was 


County Attorney at the time this accident hap- 
pened ? mwas she 
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Q. Is that a fact or is it a fact that Darwin 
Haddock was the County attorney at that time? 

A. Well, now, I don’t remember. 

Q. Isn’t it a fact that Darwin Haddock was 
County Attorney until the end of 1942 and that 
Mr. Coughlan was elected at the November election ? 

A. Did we have an election that fall? 

Q. I am wanting to know if it wasn’t a fact 
that Mr. Haddock was the County attorney or that 
you were out there with Mr. Coughlan the Prose- 
cuting attorney? A. I cannot say for sure. 

Q. You don’t know much about any of this? 

A. No sir. 

My. Merrill: That is all. 


Redirect Examination 
By Mr. Davis: 

Q. You know that the figures you gave on 
that plat or map and shown there are true and cor- 
rect figures of the distances you found at that time? 

pe Y es Silt, 

Mr. Merrill: Objected as repetition. 

The Court: It may be, but the answer is in and 
it may stand. 

Mr. Davis: Thatiszall. 

The Court: We will recess for ten minutes. 


10:00 a.m., March 20, 1945 
Recross Examination 
By Mr. Merrill: 
Q. I think you said that there was a yellow line 
on the highway ? A. Yes sir. 
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Q. Was there any other kind of line there? 
A. Yes sir 


Q. What kind? A. A white line. 
Q. Both white and yellow line on this strip of 
highway ? A. Yes sir. 


@. What do they indicate ? 

A. If the yellow line is on your side then you 
should not pass a car. [181] 

Q. Why? 

A. <A curve or some other reason. 

(. What does the white line indicate? 

A. That you should not pass a car in the same 
direction. 

Q. Then the white and yellow line indicate that 
you should not pass? An Mes sine 

@. Indicates that the depressions are so deep 
that you cannot see a car or that there is a curve? 

A. Yes, sir. 

Q. That is the a onron here? 

A. Yes, sir. 

Q. I think you said that the depressions or 
basins were not deep enough so that you couldn’t 
see another car? | 

A. I think I said I didn’t know. 

@. You do remember there was a white and 


yellow line? A. Yes, sir. 
Q. Do you remember whether the road was 
straight or curved ? A. It was straight. 


Q. But up and down? 
A. It was up and down. 
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Q. Do you remember the depth of those ups 
and downs? A. No, sir. 

Q. Mr. Merrill: That is all. 

Mr. Davis: Yes, that’s all, Mr. Bunderson. 


MIKE McGUIRE 


being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as 
follows: 

Direct Examination 
By My. Davis: 


Q. Will you state your name? 

A. Mike McGuire. 

Q@. Where do you reside? 

A. Kemmerer, Wyoming. 

Q@. How long have you lived at Kemmerer? 

A. About a month. 

Q. Previous to that where did you live? 

A. Montpelier. 

Q. How long did you live at Montpelier? 

A. At around fourteen years. 

Q. What is your occupation ? 

A. Roadmaster, on the Union Pacific Railroad. 

Q. Were you roadmaster on September 11, 
1942? Ze INO. Se, 

Q. What was your position at that time? 

A. Extra gang foreman on the railroad. 

Q. Were you traveling along the highway on 


that day? A. Yes, I was. 
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Q. Going where? A. To Montpelier. 

Q. And from where? A. Bancroft. [183] 
Q. Which direction ? A. South. 

Q. Do you know R. D. Hair when you see him? 
A. Yes, sir. 

Q. He was in the Court room yesterday ? 

A. Yes site 

Q. Did any truck pass you that day between 


Soda Springs and Montpelier? 

A. Yes, it passed me. 

Q. What kind of truck was that? 

A. A little Panel truck. 

@. Did it have lettering on it? 

A. Signs of tobacco on the side,—a can of 
Prince Albert on the side and Cigarettes on the 
door. 

Q. Was it going the same way you were going? 

Aa Mess sity 

Q. Did you later learn who was driving the 


truck? ies, sit. 
Q. Who was it driving it? A. “Mr, Hane 
Q. Was there anyone,—strike that please,—did 
vou say it passed you? Ae Yes) sin, 


@. Was there anything that attracted your at- 
tention when it passed ? 

A. It started to honking quite a ways before 
it got to me [184] as it was going around and after 
it went around me. 

@. Rather an unusual length of time? 

Aw Wiese cir 
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Q. Now, what was your rate of speed at the ~ 
time the truck passed you? 

A. Thirty or thirty-five miles an hour. 

Q. At what point between Soda Springs and 
Montpelier was it that the truck passed you? 

A. About a quarter or a half mile south of the 
over-pass at Soda Springs. 

Q. You have driven an automobile for how long 
Mr. McGuire? A. Ten or twelve years. 

Q. You have had occasion to observe the speed 
of moving vehicles have you? 

A. Well, driving along the highway I have. 

@. And on the railroad? AY es, sir 

Q. How fast was the truck going at the time it 
passed you on the highway? 

A. This panel truck? 

Q. Yes, on the highway south of Soda Springs 
that day? 

Mr. Merrill: Objected to as incompetent, call- 
ing for a conclusion of the witness and no proper 
foundation is laid. The testimony here is that it 
was 6 or 7 miles at least to where the accident 
happened. 

The Court: He may answer. [185] 

A. I would say around sixty miles an hour. 

Q. Did you later see that car? 

A. Yes, sir. 

Q. Where was it when you saw it next? 

A. Upside down in the highway, or along the 
highway. 
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Q. Do you know how long it was after it passed 
you that you saw it down the highway? 

A. I never paid any attention to the time. 

Q. Did you continue about the same speed after 
it passed you? mee -\ Cs. sli 

Q. Between the time the truck passed you and 
the time you came upon it tipped over did you meet 
any other vehicle of any kind? A Nowe 

@. Did you meet any semi-trailer or truck? 

i NO. sie 

Q. What did you observe when you came on the 
truck ? 

A. J heard a horn honk and I couldn’t see any- 
one, and as I came up over the hump I saw this 
truck turned over near the highway. 

@. Was the road straight or curving at that 


point ? A. It was straight. 

Q. Did you see anyone there at the time you 
stopped ? A. Yes, sir. 

Q. Who did you see? A. Mr. Hair. [186] 


Q. Did you see anyone else? 
A. Not until I got to the truck. 
Q. Where was Mr. Hair when you first saw 


him? A. He came around the truck. 
Q. What did you find when you went to the 
truck ? A. I found this woman in the truck. 


Q. And what did you do? 

A. I took her out of the truck and took her to 
Montpelier. 

@. Where did you take her in Montpelier? 

A. I went to see Doctor Lindsey and told him 
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I had this woman and then took her up to the 
hospital. 

Q. Did Mr. Hair make any statement with ref- 
erence to the accident? 

Not until we started to Montpelier. 

What did he say then? 

That he was drinking and driving too fast. 
Did he say anything about a semi-trailer ? 
No, sir. 

Did he say anything about hitting a rock 
and Roving out a tire? A. No, sir. 

Q. Did you pay any particular attention to the 
tracks on the road or to the condition of the truck 
when you came up to where the truck was? 

A. Not to the tracks on the road. 

Q. What were vou interested in, Mr. McGuire? 

A. In getting the people to the hospital. [187] 

Q. You didn’t make any examination of the 
tracks? AWING? sir. 

Q. Did you examine the tracks back from the 
scene of the accident, or the tipped over truck? 

re No, sir, [edidn 

Q. Did you examine the truck that was turned 
over? A. No, sit. 

Q. Can you tell us generally what its condition 
was? 

A. Well, just that it was upside down and the 
top was caved in. 

Q. Did you see any merchandise there? 

eee 5, S1). 

Q. What was it? 


OPOorPor 
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A. Chewing tobacco, and cigarettes. 

@. Where were they? 

A. Just around there on the ground. 

@. Near the truck? A. Yes, sir. 

Mr. Davis: That is all, you may take the 
witness. 

Cross Examination 
By Mr. Smith: 

Q@. Where had you been that day? 

A. I was going from Bancroft to Montpelier, I 
had been working. 

Q@. Where did this panel truck pass you with 
reference to the over-pass on the road? 

A. I would say a half or a quarter of a mile 
south of the over-pass. [188] 

@. How much have you driven an automobile? 

A. Quite a bit in the last ten years. 

Q. Most of your work with the Union Pacific 
Railroad Company during that time? 

A. Yes, sir. | 

@. Did you ever judge the speed of automobiles 
as distinguished from the speed of railroad cars? 

A. Ihave checked motor cars and trains from the 
highway and from the track I have checked automo- 
biles. 

(. What was the condition of the weather that 
day? A. It was raining. 

Q. Do you remember what time of the day it was 
when the panel truck passed you? 

A. J can tell within ten minutes. 

@. Approximately what time was it? 
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A. A quarter to four, approximately. 

Q. And how fast were you driving ? 

A. Thirty or thirty-five miles an hour. 

Q. You have had automobiles pass you on the 
highway before? A. Yes, sir. 

Q. Isn’t it usual that a car speeds up when it 
passes another car on the highway ? 

A. Yes, sir, that’s right. 

@. And isn’t it usual that a car, In passing an- 
other car, will sound its horn? A. Yes, sir. 

Q. So that there wasn’t anything unusual about 
this car passing you and speeding up on the highway 
that day, was there? A. Yes, sir. 

Q. There was something unusual? 

ma 6Yes, Sir, 

Q. What was unusual? 

A. Well, a car doesn’t start honking a half a 
mile from you and keep on as far as you can hear it 
afterward. 

@. Have you had experience with your horn 
catching ? A. Yes, sir. 

Q. And your experience has been that when a 
horn would catch it was rather difficult to get it re- 
leased for the time being? A. Yes, sir. 

Q. That horn was honking when you got up to 
the car after it tipped over? A. Yes, sir. 

@. And you say the automobile was turned up- 
side down? A. Yes, sir. 

Q. Now you said that this car had certain signs 
on it. Will you relate what you said in that regard ? 

A. As I remember it had tobacco signs on the 
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side of the car. It also had the picture of a can of 
Prinee Albert. 
Upon which side was the Camel sign? 
T can’t tell you. [190] 
And on the other there was a tobacco sign? 
I think they were on the same side. 
But you cannot say for sure? 
No, sir. 
Now, did you say that it had a Camel sign 
on one side and a Prince Albert sign on the other 
side? A. No, sir. 

Q. What was it you meant to say? 

A. It had a Prince Albert sign on the panel and 
a package of cigarettes on the door of the truck on 
the same side. I believe that is the way it was. 

Q. On the same side? 

A. Yes, the same side. 

Q. Do you remember any lines on the road, yel- 


OrPOoPope 


low and white lines? A. No, sir. 

Q. Do you remember whether the road was 
wavey or up and down? A. Yes, sir. 

@. It was or wasn't? A. It was. 


Q. Do you remember to what extent there would 
be dips in the road? 

A. They were at the scene of the accident. 

@. Were these quite marked, rises and falls 
in the road? A. Yes, sir. 

Q. Do you remember that there were side roads 
in the vicinity where you drove that day? [191] 
AS Yes; «sig 
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Q. Some of them were graveled roads leading 
out into the farming area? 

A. I wouldn’t know, but there were roads I 
know that. 

Q. You do remember there were roads going to 
these farmers’ places? A. Yes, sir. 

Vir, Smith: Thats-all: 


Redirect Examination 


By Mr. Davis: 


Q. You said that you could tell within ten min- 
utes of the time the truck passed you. Had your 
attention been called to something so that was 
possible ? 

A. I had just looked at my watch before this. 

Q. You said about four o’clock, was that in the 
daytime? 

A. Four im the afternoon, a litle after four 
when I drove up to the scene of the accident. 

You said the road was dipping up and. down ? 
Yes, sir. 

Were you able to see cars approaching you? 
No, sir, but I heard this horn honking. 

I mean cars approaching you on the road? 
If you were just in the right place you might 
not be able to see them. 

Q. ‘There might be places where you couldn’t see 
a car? A. There might be. [192] 

Mr. Davis: That is all. 

Mr. Merrill: That is all. 


>OPOPO 


172 


R. J. Reynolds Tobacco Co. vs. 
GEORGE H. NEWBY, 


being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as follows: 


Direct Examination 


By Mr. Davis: 


Q. Will you state your name? 
A. George Henry Newby. 
Q. You are one of the plaintiffs in this action? 
A. Yes, sir, 
@. How old are you now, George? 
A. Thirty-seven. 
Q. What was the date of your birth? 
A. January 14, 1908. 
Q@. You were approximately some three years 
younger in September, 1942? 
A. Yes, I was thirty-five at the time of the 
accident. 
Q. Do you have any children? 
A. Yes, six. 
-Q. How many? A. ‘Two children. 
Q. Are the children here? A. Yes, sim 
@. What are their names? 
A. Pat and Dick,—Patty Ann and Dick. [193] 
@. How old are they? 
A. Eight and maybe nine,—Patty Ann is eight, 
I think, and Dick is eleven. 
@. Where were you born, George? 
A. St. Anthony, Idaho. 
Q. Where were you living on September 11, 
1942 ? 
A. My family was living at Montpelier, Idaho. 
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Q. Who were you employed by at that time? 

A. M. K. Company. 

@. Morrison-Knutson Company ? 

A. Yes, sir. 

Q. Are you single now? BL) DEES) SLE, 

Q. Have you ever remarried since the death of 
your wife? ie NiO, sir. 


@. What is your present occupation ? 

A. I ama member of the United States Navy. 

@. Where have you been immediately prior to 
coming to this court? 

A. In the South Pacific, been there for thirteen 
months. 


@. When were you married ? 

A. I was married in Montpelier on May 18, 
1980. 

Q. ‘To whom were you married ? 

A. Miss Avenell Tuescher. 

Q. How old was Avenell on September 11, 1942? 

A. She was 28. [194] 

Q. Do you remember the amount of the doctor’s 


and nurse’s bill at the time of this accident ? 

A. JI think it was $121.00. 

Q. It is alleged that it was $115.00. 

A. Well, that is what it was. 

Q. And the funeral expenses, do you remember 
what that was? 

A. A little over $250.00, I don’t remember the 
exact amount. 

Q. What size was Mrs. Newby? 
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A. Approximately,—at that time a hundred and 
five pounds. 

Q. What kind of a looking girl was Mrs. 
Newby? 

Mr. Merrill: That is objected to as being en- 
tirely immaterial. 

The Court: He may answer. 

A. Very good looking. 

Q. What kind of a housekeeper was she? 

A. <A very good housekeeper. 

Q. What kind of care did she take of the 
ehildren ? A. The very best. 
What kind of care did she take of you? 
As good as possible. 
And what kind of a cook was Avenell? 
A good cook. 
What was your feeling toward your wife? . 
I loved my wife very dearly. 
. Did she return that affection? [195] 

Mr. Merrill: Objected to as calling for a conelu- 
sion of this witness. 

The Court: I think he may answer. 

A. Yes, sir, she did. 

@. What kind of care did she take of the 
children? 

Mr. Merrill: Objected to as being repetition. 

A. Very good eare. 

The Court: The answer is in now, and it can do 
no harm, it may stand. 

Q. Since the death of Mrs. Newby have you 
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been able to have the children with vou and provide 
a home for them? Ae Wo, sit, I haven’é 

Q. Where have they been since that time? 

A. With my wife’s mother, Mrs. Tuescher. 


Q. Is she here? ey Alles, cit’. 
Q. Have you paid for the care of the children 
since that time, George? im Yes, sir, [ Rave. 


@. Up to the time that vou went into the armed 
forces how much did vou pay? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. There is no showing here as 
to the reasonableness of any amount that might 
have been paid. and there is no showing that he 
would not have had to pay anyway. [196] 

The Court: He may answer. 

A. I paid seventy-five dollars a month. 

Q. Since vou have been in the service how much 
has she received? 

A. I think it is sixty-two dollars a month. There 
are certain amounts held out but I don’t remember 
just what it is. . 

Q. Have vou ever seen this gentleman sitting 
here ? A. Yes, sir. 

Q@. What is his name? 

A. It has escaped me for the moment. but I 
know it. 

Q. Is it Donnelly? A. Yes, Donnelly. 

Q. When did vou first see him? 

A. Sunday morning following the accident. 

Q. And where did you see him? 

A. Montpelier, Idaho. 
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Q. Where did you first see Mv. Donnelly at that 
time ? 

A. My brother-in-law and I had been down to 
see my wife and were returning to his home. There 
is a Shell station near his home and that is where 
we saw Mr. Hair first and then Mr. Donnelly 
stepped up and introduced himself. 

Q. What did he say when he introduced him- 
self ? 

A. He introduced himself to me as the General 
Manager for this district for the R. J. Reynolds 
Tobacco Company. 

Q. Did he say anything about why he was here? 

A. He was there looking after the wrecked car 
and to get the goods that had been taken out of it 
and take them [197] back to Pocatello. 

Q. Now, the conversation before that occurred, 
what was that conversation ? 

A. I was talking to Mr. Hair before Mr. Don- 
nelly came up. I was asking about the wreck; my 
brother-in-law was there, too, and in the course of 
the conversation Mr. Donnelly came up. 

Q. Was that while Mr. Donnelly was there ? 

A. He came up while we had the conversation. 

Q. What was the conversation after Mr. Don- 
nelly came up there? 

A. I was talking to Mr. Hair about this wreck 
and his wife was standing there and it seems that 
Mr. Donnelly nor his wife had any idea that there 
was a woman with him at that time 

Mr. Merrill: Now we object to that as a con- 
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clusion of the witness and it is not responsive to the 
question. 

The Court: Yes, that is true. I realize that it is 
hard to approach this matter but I would suggest 
that the witness confine his testimony to what was 
said. 

Q. What did Mr. Donnelly say? 

A. He heard me tell Mr. Hair about my wife 
and he said, ‘‘My God, vou have had another woman 
with you this time, too.’’ [198] 

Q. Did he call your attention to the illness of 
your wife or the kind of Doctor you had? 

A. He asked if £ had a competent Doctor; he 
said, ‘‘ Maybe we had better get a better Doctor”’ or 
something like that, and I said I thought the Doe- 
tor we had was a good, competent doctor and he 
asked if he might see the Doctor and talk to him and 
I said ‘‘Certainly, go and talk to him.”’ 

Q. Was anything said about Mr. Hair’s previ- | 
ous trouble? 

A. Yes, sir; he said he had been in several jams 
and he had got him out of them and he said ‘‘Now 
he is entirely through; this was his last chanee.”’ 

Q. Did he say anything about getting excited? 

A. I was quite nervous and he said not to get 
excited. He said there was no reason to get ex- 
cited; that there was nothing really wrong about it. 

Q. Did he make any statement or was anything 
said about what kind of a ride it was? 

A. Yes, that he had talked to Hair, and he said 
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that I had nothing to worry about; there was noth- 
ing to it but Just an mnocent ride. 

Q. Was there anything said about what you 
might do or what you should not do? 

A. Yes, he said: ‘‘If you have any idea of bring- 
ing suit against us, you better not. We are fully 
protected [199] and you wouldn’t get anywhere, 
‘fand that Mr. Hair didn’t have anything and a 
suit would do no good against him, and not to think 
about getting a lawyer or anything like that. 

Mr. Davis: That is all, Mr. Newby. 


Cross-Examination 
By Mr. Merrill: 


Where were you living in Montpelier? 

IL had an apartment. 

Where was that? 

At the Downing Apartments. 

What kind of an apartment was that? 

A family apartment. 

How many living in that apartment? 

I wouldn’t know. 

How long had you been living there? 
Twenty-eight days prior to the accident. 
Had you received notice to move? 

When? 

At any time. 

Yes, I received notice to move. I think it was 
on aces because I know that—No, I didn’t re- 
ceive it at all; it was slipped under the door. 
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Q@. It was dated before the accident? 
A. Not that I know of. 
Q. Did you notice the date on it? [200] 
A. I read it and disposed of it in the usual 


manner. 

Q. What did you do with it? 

A. I probably put it in the waste-paper basket. 

Q. Do you remember what the notice said? 

A. Yes, to vacate my apartinent. 

Q. To vacate the apartment? A. Yes. 

Q. Did it give any reason? 

A. Yes, too much noise. 

Q. It was written before the accident? 

A. I received it after the accident. 

Q. Were vou there at the time of the accident? 

A. No, sir; I was in Kemmerer at that time. 

Q. And when you got home it was under the 
door? 

A. No, sir, it was not under the door. 

Q. When did you get back to your home? 

A. Four o’clock Saturday afternoon. 

@. Were your children there? 

A. No, sir, they were not. 

Q. What date was that, the 12th or the 11th? 

A. The 12th, I guess. What date was the ac- 
cident ? 

Q. I think you allege the eleventh. 


AN 
Q. 
A 


It was the Saturday following the accident. 
When did you get word of the accident? 
Saturday when I got home. [201] 


180 R. J. Reynolds Tobacco Co. vs. 


(Testimony of George H. Newby.) 

Q. Nobody called you; you were not called and 
advised ? 

A. No, sir, I was not called. 

Q. And you had not been home since when? 

A. Since the Monday morning preceding the ac- 
cident at about three in the morning. I left for 
work about three Monday morning. 

Q. Where were the children when you got home ? 

A. At Russell Tuesher’s, my brother-in-law. 

@. How long had they been there when you 
got home? 
IT think since Saturday morning. 
You know they were there since the 10th? 
No, sir, I do not. 
Do you know how long your wife was away? 
No, sir, I didn’t at that time. 
Did you inquire later? A. Yes. sit 
Did you find out that she left the evening of 
the 10th? 

A. No, sir. My impression was that she was not 
out all night. 

Q. But you know it now? 

A. No, sir, Pvdent. I think She lett aiwabout 
nine o’clock in the morning. 

Q. You don’t believe that? 

ma. Yes, [ do. Wehaard it. 

@. You heard it? A. Yes, sir. 

@. And you say you think she left at nine o’clock 
in the [202] morning ? 
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A. That is what certain people told me. 

Q. By what certain people were you told? 

A. Certain friends of my wife and mine. 

Q. Now how long had you been living in this 
apartment ? 

A. Twenty-eight days previous to the wreck. 

@. Where did you live before that? 

A. Bristol, Tennessee. 

Q. How long had you been down there in Ten- 
nessee ? 

A. I think I went in February and returned in 
August. 

Q. Where did you live before that? 

A. Andreson Dam near Boise, Idaho. I was 
working for the construction company. 

Q. How long did you live in St. Anthony after 
your birth? A. I think for four vears. 

Q. Where did you move then? 

A. To Nyssa, Oregon. 

@. How long did you live there? 

A. In 1926 I graduated from high school. I have 
been back several times since that time. 

Q. Now, where did you say you first met Mr. 
Donnelly ? 

A. At the Shell Service station, Montpelier, 
Idaho. 
What date was that? 
That was Sunday morning. 
Did he ask about your wife at that time? 
Yes, sir. 
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Q. He wanted to know if you had a competent 
doctor? A. Yes, sir. 

Q. And suggested that if you didn’t have, to get 
one? 

A. That he might get one if I didn’t have. 

@. And he asked if you cared if he went down 
to see the Doctor, did he? a Y eSeesti:. 

Q. You told him that was all right? 

A. Yes, sir. 

Q. Do vou know that he went down to see the 
Doctor? 

A. Yes, sir; I went to the hospital at the time 
he went to talk with the Doctor. 

Q. Do you remember any other conversation ? 

A. Yes, sir; we had a conversation in the after- 
noon at the police station. 

Q. Who was there at that time? 

A. Several of us. Mr. Donnelly, myself, Mr. 
Bunderson and I think the Chief of Police and 
Mrs. Hair and Russell Tuescher. I think that is all. 

Q. Was it at that conversation that you said that 
Mr. Donnelly made this statement ? 

A. No, sir. We were there about releasing Mr. 
Hair to go home to his family. | 

@. You had no conversation with Mr. Donnelly 
at the police station except about releasing Mr. Hair 
to go home? [204] Where was this other conver- 
sation with Mr. Donnelly ? 

A. At the service station. 

Q. Who was present? 


9 


George H. Newby, et al. 183 


(Testimony of George H. Newby.) 

A. Russell Tuescher, Mrs. Hair, myself, Mr. 
Donnelly and Mr. Hair. 

Q. What time was that? 

A. That was between seven and ten in the morn- 


Q. You drove up there, did you? 

A. We walked up there. 

Q. They were there when you arrived? 
A. That is where we saw Mr. Hair. 
Mr. Merrill: I think that is all. 


Redirect Examination 
By Mr. Davis: 


@. Mr. Newby, Counsel stated to you that you 
knew that your wife was out all night, that you 
had heard it testified to on several occasions and by 
different ones. Have you ever heard that testitied 
to, that is, that your wife was out all night with 
Mr. Hair, have you ever heard that testified to by 
anybody except Hair? A. No, sir. 

Q. Did anybody else ever tell you that? 

A. No, sir. 

Q. You did not finish your explanation as to why 
your investigation caused you to think that she 
left Montpelier [205] at nine o’clock. Was there 
any other explanation you wish to make? 

A. Itis kind of hard to have people tell vou stuff 
hike that. This friend of mine told me that my 
wife 
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Mr. Merrill: Now, we must object to any conver- 
sation with other people. It is purely hearsay. 

The Court: J think he may answer in view of 
your cross-examination. 

A. JI talked with several people that thought she 
left at about nine o’clock in the morning. They 
didn’t want to be subpoenaed as witnesses. They 
don’t like to be witnesses and I think that is why 
they said ‘‘We heard she left at nine.’’ 

Mr. Merrill: We move to strike that as a conclu- 
sion of the witness and it is incompetent, irrelevant 
and immaterial. 

The Court: The matter was gone into in regard 
to his knowledge that his wife was out every night 
or all night with Hair, and he testified that he 
didn’t think she was out all night, but that she had 
gone out about nine in the morning. I will sustain 
the motion to strike the portion that is hearsay. 

Mr. Davis: I don’t think that portion where he 
explains his reason is hearsay. 

The Court: The portion which is hearsay may 
be stricken. [206] 

@. You were asked if you made any investiga- 
tion to find out where your wife was and when she 
left Montpelier ? 

A. Yes, I was asked if I made any inquiry. 

Q. From the investigation or inquiries you made, 
what did you find out and what is now your opin- 
ion as to where your wife was and when she left 
that day ? 

Mr. Merrill: Objected to as calling for a con- 
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clusion and is a matter which the jury must pass 
upon. 
The Court: He may answer. 
A. What I think to be true is that she left at 
about nine o'clock in the morning of the accident. 
Mr. Davis: That is all. 
Mr. Merrill: That’s all. 


MRS. ROSETTA TUESCHER, 


being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as fol- 
lows: 

Direct Examination 


By Mr. Davis: 


Q. Will vou state your name? 

A. Rosetta Tuescher. 

Q. Where do you live? A. Geneva. 

Q. Are you married ? A. Yes, sir. [207] 

Q. Did you have any children? 

A. Yes, sit 

Q. How many children did vou have? 

A. JI had eight children. 

Q. Did vou have a daughter, Avenell ? 

A. Yes, sir. 

Q. Was she the wife of Mr. Newby, who was 
just on the stand here? A. Yes, she was. 


Q. How old was Avenell at the time she died in 
September, 1942? 
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A. She was twenty-eight years old in August, 
the 9th of August of that year. 

Q. How many children did Avenell have? 

A. Two. 

Q. Are these the children that are here in the 
Court room ? A. Yes, six. 


Q. Do you take care of them, Mrs. Tuescher? 

A. Yes, I take care of them. 

@. How long have you been taking care of them ? 

A. Siver since their Mamma died. 

Q. Do you get paid for caring for them? 

Ay Ves weit 

Q. Who pays you? 

A. Before George went into the Navy he paid 
me 

Q. What amount did he pay you before he went 


into the Navy? 

A. Seventy-five dollars a month for everything. 

Q. Did you have occasion to visit Avenell’s home 
at different times after her marriage? 

A. Yes, sir. 

Q. What kind of a housekeeper was Avenel]? 

A. A mother always thinks her girl is fine, but 
she kept a clean house; yes, she was a good house- 
keeper. 

Q@. What kind of care did she take of the chil- 
dren? 

A. Very good care of the children. 

Q. What was their demeanor when they came 
to vou? 
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A. They were just like little children of that 
age. Every Mother knows what little children are. 

Q. Do you know what this exhibit is, Mrs. 
Tuescher ? AG» Mes, sir. 

And who is that a picture of? 

That is a picture of my little girl. 

Is that a good likeness of her? A. Yes. 
At the time she passed away? 

This was taken a year or two before, but this 
is just like Avenell. 

Q. Did she look like that? 

A. Very much,—she was a pretty girl. 

Q. Mr. Davis: We have had this marked as 
plaintiff’s exhibit 9, and we now offer it in evi- 
dence. 

Mr. Merrill: We object to this exhibit; it is 
[209] immaterial; no proper foundation has been 
laid; it has not been properly identified as a true 
likeness, it is testified that it was taken at a dif- 
ferent time, some two years before the accident. 
The most that this witness could say was that 
it was a pretty good likeness, or pretty much of a 
likeness. It is also designed and intended to preju- 
dice the jury, and as I said no proper foundation 
has been laid for the admission of the exhibit. 

mite Conti: Objection overruled. It may be ad- 
mitted. 

Mr. Davis: That is all, thank you, Mrs. Tne- 
scher. 


POOLS 


Mr. Merrill: No cross-examination. 
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being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as fol- 
lows: 


Direct Examination 
By Mr. Davis: 


Will you state your name? 
Russell ‘Tuescher. 
Where you vo ulive? 
Montpelier, Idaho. 
How long have you lived there? 
All my life. [210] 
What is your occupation ? 
Conductor on the Union Pacific. 
What is your age? A. Thirty-three. 
Avenell Newby was your sister? 
Yes, sir. 
IT call your attention to this gentleman sit- 
ting here. Have you ever seen him before? 

A. Yes, sir, I have. 

Q. And did you ever see Mr. Hair who was in 
the Court Room yesterday ? A. Yes, sir. 

@. You know the man I refer to? 

A. Yes, I know. 

Q. When did you see these two gentlemen ? 

A. The first trme is the time that J. was at the 
hospital visiting my sister. 

(). Where was that? 

A. I just came out of the hospital and IT asked 
my brother Calvin ‘‘What does this man Hair look 
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George H. Newby, et al. 189 


(Testimony of Russell Tuescher. ) 
like?’’? and he said there he is now and I walked 
across and said ‘‘Avenell is dying and we don’t 
like this’’— 

Mr. Merrill: We object to this. It is not re- 
sponsive and it is a conversation with 
' Mr. Davis: I consent that it be stricken. 

The Couwt: It may go out. [211] 

Q. Russell, I am asking in reference to Mr. 
Donnelly and Hair. Did you later see Mr. Don- 
nelly ? 


A. The first I saw these two men was in front 
of the Blue Light Service station I stopped them 
and asked them where they were going. 

Q. Just a minute,—did you have a conversation 
with Hair when Donnelly was there? 

A. I did. 

Q. What was that conversation ? 

A. I said ‘‘you are the tobacco salesman’’ and 
then I said ‘‘my sister was with you last night”’ 
and I said ‘‘where are you going’’ and he said 
“IT am leaving town” and I said “my sister is 
verv ill’” and I said “‘you are not leaving town 
until we know the outcome of this.”’ 

Q. Did Mr. Donnelly say anything at that time? 

A. Mr. Donnelly recognized the fact that Mr. 
Hair was very excited 

Q. Never mind that Russell—just what Myr. 
Donnelly said. 

A. He came up and said ‘‘What is the trouble?” 
and I told him and he said ‘‘Good God, Hair, did 
you have a woman in the car with you again’’? 
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@. What did Hair say? 

A. He said ‘‘ves’’—he said ‘‘I thought every- 
thing would be all right and I would not have to 
let you know.”’ 

Q. Did Mr. Donnelly say anything else? [212] 

A. He asked what kind of medical care she was 
getting and I said ‘‘we have the best doctor in 
Montpelier’* and he said ‘‘Is there anything else 
that we can do for her’? and I said ‘‘the best way 
to find out is to consult the doctor’’. 

Q. Did you go to the hospital? 

pe Wes, sir. 

Q. Did Mr. Donnelly say anything further to 
you? 

A. Yes, Mr. Donnelly said that he had had 
trouble several times with Hair that he caused 
him a lot of trouble and grief and that was the 
last straw, that he was through with him. 

Q. Did he say anything about vour occupation ? 

A. Yes, he said he was through with him, and 
he said if I needed a job that he would give me one. 

Q. What did you tell him? 

A. That I had a good job with the Union 
Pacific. 

Q. Was there any conversation with reference 
to George Newby, with Mr. Donnelly? 

A. Yes, sir, there was in a way. 

Q. What did he say? 

A. He said ‘‘Russell, you look like a_ level 
headed fellow and I wish you would tell him’’,—he 
said ‘‘we are such a big corporation and have so 
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much to protect’’ he said; ‘“‘all he could do would 
be to spend a few of his hard earned dollars and 
end up with nothing at all’’. [213] 

Q. Did he say anything about George getting 
a lawyer? AD We sir 

Q. What did he say? 

A. He said ‘‘there may be some shyster lawyer 
with the thought in mind that he had a case against 
us and you better talk him out of it because there 
would not be a possible chance.”’ 

Q. Did Mr. Donnelly make any statement as to 
why this man was through with the Company? 

A. Only because he had such trouble with him 
previously. 

The Court: I think we will recess at this time 
tia 1:30. 


1:30 P. M. March 20, 1945. 


Mr. Davis: That is all the direct examination. 


Cross Examination 

By Mr. Merrill. 

Q. What was your occupation in September, 
1942? A. Brakeman. 

Q. Out of Montpelier? i Se 

Q. Where do you, or where did you live in 
Montpelier ? 

A. I hada home between the Blue Light Service 
Station and Fourth. 

Q. How far from the Downing apartments? 
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A. About two blocks. 
Q. Were these children at your place when Mr. 


Newby care home on Saturday ? A. Yes, sir. 
@. Are you at home each night? 
Aye Now sir: 
Q. Were you home on the nights of the 10th 
and 11th of September ? Ay No, sie 
@. I mean in 1942? A. No, I wasn’t. 


Q. When did you get home? 
A. I don’t know exactly what date I came in 
but it was around two,—two A. M. Saturday. 
Q. What day was your sister injured on? 
A. Friday. 
Q. You came home what day? 
A. Saturday. 
Q. In the morning? a, Yes, site 
Q. The children were at your home when you 
got there? AP Nox sit 
Q. And they had been for some time? 
ee NOmcin. 
Q. Didn’t you ask your wife 
Mr. Davis: We object to anything that he [215] 
may have asked his wife 
* Merrill: I will withdraw the question. 
You knew that they were there? 
On this day, I did, yes. 
You had a conversation with Mr. Donnelly? 
Yes, sir, I did. 
When was the first conversation with Mr. 
Dorel if you had more than one? 


Oropeoez 
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A. At the Blue Light Service Station. 

Q. When was that? A. Sunday. 

Q. Who was there? 

A. Mr. Donnelly; my brother; George Newby; 
my father; Mrs. Hair; Mr. Hair and two other 
ladies that I didn’t know. 

Q. What was said? 

A. I said ‘‘you are not leaving town until we 
know the effects on my sister, she is dying and we 
om: like it’’, 

Q. Is that the time you said ‘‘my sister was 
with you last night?” 

A. J asked Mr. Hair that. 

Q. What was the exact words you said to Mr. 
Hair? A. I eouldn’t say them exactly. 

Q. What did you say on direct examination? 

A. Well, I knew that my sister was with him 
because my friends had 

Mr. Merrill: Just a minute, I move to strike 
[216] the answer except that he knew his sister 
was with him,—I move to strike the answer, it 
is not responsive? 

whe Court: J will’strike it, yes. 

Q. You had information that your sister had 
been out with Hair that night? 

pee No, didnt 

Q. What did you mean when,—strike that, 
please,—you had information that she had been 
with Hair. A. Yes, I did. 

Q. What did you mean when you testified that 
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you said my sister was with you last night, to which 
Mr. Hair said ‘‘yes.”’ A. What did I mean? 

Q. Yes, what did you mean by that. 

A. JI meant that it was ungentlemanly to run 
off and leave her after he had killed her. 

Mr. Merrill: I move to strike that as not re- 
sponsive. It seems to me that the words them- 
selves denote the meaning. 

Q. Mr. Tuescher, did you, in that conversation 
with Mr. Hair say in substance and effect ‘my 
sister was out with you last night’’? 

A. I did not. 

Mr. Davis: It seems to me that this has been 
asked and answered. 

Q. To whom did you say that? [217] 

A. I don’t think I said those words to anyone. 

@. What did you say? A. I don’t recall. 

Q. Give us just what you do reeall. 

A. JT was seeking information as to whether he 
was with her or not. | 
What did you say? 

I wouldn’t know. 
Tell us as near as you can? 
It would probably be jumbled up. 


Q>O>e 


In answer to a question by Mr. Davis you 
said ‘‘my sister was with you last night and Hair 
said yes’’ is that a fact? Did you say that, and 
did Hair say yes? 

A. At the moment I might have said that. 

@. Did you say that? What is the truth about 
it? A. I could. 
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Did you say those words? 
I did say those words. 
Now, what night did you have reference to? 
I don’t know. 
When you made that comment, what night 
did you have reference to? A. I don’t know. 
Q. You didn’t mean Saturday night? 
A. I didn’t know what night they were to- 
gether, [218] 
Q. When you made that remark what night did 


ee 


you refer to, Saturday meght or any preceding 
night ? 

A. The night I referred to was Saturday night, 
J didn’t know anything about any other night. 

Q. You knew she was in the hospital Saturday 
morning. 

A. I knew she was in the hospital. 

Q. You knew she had been injured Friday 
afternoon ? A. I did. 

Q. And you didn’t mean Saturday night then, 
did you? Ae lice 

Q. Why did you ask if he was with her? 

A. At times you may make a mistake. 

Q. Answer my question. 

A. I asked the gentleman, ‘‘were you with my 
sister last night’’. 

Q. And you meant the night of the injury? 

A. I did not. 

Q. You had been informed that he was with 
her the night of the injury? eee hed. 
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Q. And that was the night you had reference 
to when you asked Hair that question? 

Aa Now sient wast’'t. 

Q. Then why did you ask about the night she 
was in the hospital? 

A. That is what I asked him. [219] 

Q. You knew that you wasn’t with her in the 
hospital ? A. Is that so. 

Q. Well, didn’t you? 

Pwlkves she xvas there. 

Q. When you said ‘‘were you with my sister 
last night’’ you meant the night preceding the 
accident ? A. I did not. 

Q. Why did you make that comment? 

A. Because it looked very cheap to run off 
without visiting her before he left. I knew he was 
in the hospital Saturday night. 

Q. Why did you say ‘‘my sister was with you 
last night,’’ those are vour exact words. 

Mr. Davis: I submit, if the Court please, that 
the witness has attempted to explain this and if 
the explanation of the witness is not satisfactory 
to counsel he cannot keep after the witness in this 
manner. 

The Court: The explanation made does not 
seein to be satisfactory to counsel. I will let him 
answer once more. 

A. I was informed that this man was leaving 
town and I wanted to find out for my personal 
satisfaction. I wanted to find out the true facts 
Saturday night before he left. [220] 
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Q. You had been informed that he was with 
her the night of the injury. 

A. That has nothing to do with it. 

Q. You had been informed that your sister had 
been with this man the night preceding the acci- 
dent. A. I had been,—Friday night. 

Q. The night preceding the accident. 

A. I did, yes. 

Q. The accident was Friday night or Friday 
afternoon, so that would be Thursday night. 

mee 6 Cs, 

Q. The children were at your home when you 
came home? Aes. Sir. 

Q. They had been there before you got home 
for some time? * A. I don’t know. 

Q. Myr. Newby was present when you said to 
Hair, ‘‘my sister was with you last might’’ and 
you said that Hair said ‘‘yes’’. 

A. He was not. 

Q. Wasn’t Mr. Newby present at that conversa- 
tion. A. He was not. 

Q. You testified that Mr. Newby and your 
brother and some others were there? 

A. I sent my brother Calvin after my brother- 
in-law George Newby. 

Q. When vou made this comment to Hair, who 
was present? 

A. The two of us, myself and brother Calvin 
and I later [221] sent for these other men. 

Q. Mr. Donnelly was there? A. Yes, sir. 

Q. And Mr. Hair. ney Ves; sir. 
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Q. Who else? A. Brother Calvin. 

Q. The four of you. Ao Whats rien 

@. You say that Donnelly spoke up and said 
‘“Good God, Hair, did you have a woman in the 
ear with you again.”’ Al at sei ie 

Q. Was that before or just following the state- 
ment to Hair ‘‘my sister was with you last night.”’ 

A. No, sir, it wasn’t. 

Q. When was that comment made? 

A. That was in the presence of these men I 
mentioned. 

Q. I beg your pardon. 

A. In the presence of all these men. 

Q. When was the comment made that you say 
was made ‘‘Good God, Hair, did you have a woman 
in the car with you again’? When was that com- 
ment made, and who was present? 

A. My father, my brother, Mr. Donnelly, Mr 
Hair and myself. 

Q. Was Mr. Newby there? A. Yes, sir. 

Q. How long after you made the first statement 
to Hair was that comment made? 

A. My brother had just left the platform of the 
station and come back because my father and 
George were practically at the station at that time 
and so he turned around and made the statement. 

Q. Have you stated all the conversation that 
occurred at that time in answer to Mr. Davis’ 
question ? A. All that I can, yes I think so. 

Q@. Mr. Donnelly said that Hair was through. 

A. That he was washed up. 
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Q. Did Mr. Donnelly say at that time that he 
was fired? A. In my words he did, yes. 

Q. You say that he offered you a job. 

ie YES, sir. 

@. What was the language that he used. 

A. Mr. Donnelly and I were sitting in the car 
when Don Stevens came to work and I said ‘‘coming 
to work or going’? and Mr. Donnelly said to me, 
‘Russell have vou got a job’’ and I said ‘‘yes”’ 
and he said, ‘‘if vou didn’t have I was going to 
give you one”’. 

Q. Donnelly said ‘‘if you didn’t have a job I 
was going to offer you one’’. 

A. He did offer me one. 

Q. I want his words. [223] 

A. He did offer me a job. 

Mr. Merrill: The witness is not answering my 
question. 

The Court: You may ask the question again. 
and just answer the question, Mr. Witness. 

@. What did Mr. Donnelly say to you and what 
did you say to him? A. He offered me a job. 


@. What words did he use? 

A. I don’t know. 

Q. You made the statement as to what he said? 

A. I don’t know. 

Q. You have forgotten it. Neem Yes) Sli: 

Q. Since you related it on the witness stand 
here? A. I surely have. 


Q. You remember some of the other matters 
three or four years ago? 
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Mr. Davis: That is argumentative. 

Mr. Merrill: Yes, it is, I withdraw it. That 
Iseall, 

Mr. Davis: That is all. Now, if the Court 
please, at this time I want to offer the testimony 
of Calvin Tuescher as given at the former trial. 
IT have made inquiry, and if my statement as to 
why he is not here is [224] sufficient otherwise I 
will be obliged to make a showing by calling the 
United States Marshal. I know the facts connected 
with this matter. 

The Court: What does counsel for defendants 
have to say about this. 

Mr. Davis: If the Court please, counsel has 
kindly agreed that my statement of this matter may 
be taken as correct without proving it with sworn 
testimony, but counsel has not admitted that I mav 
use the testimony. With reference to Calvin 
Tuescher he was a witness here at the former trial 
and was cross examined by Counsel for the Reyn- 
olds Tobacco Company. Mr. Tuescher has been 
in India in the United States armed forces for 
some fourteen months and when I learned that 
there was to be a new trial I immediately tried to 
take his deposition. I gave a subpoena to the 
United States Marshal and of course, he could not 
serve him I tried to take his deposition and was 
not able to do this and I ask now to read the testi- 
mony of this witness at the former trial. 

Mr. Merrill: We take Mr. Davis’ statement to 
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mony on the ground that it is incompetent, irre!- 
evant and immaterial. The parties are different 
from the parties who were in the trial before 

The Court: My recollection is that the rules of 
Civil Procedure provide for the use of this testi- 
mony. The objection will be overruled. 

Mr. Davis: The testimony that I seek to read 
from shows the certificate of G. C. Vaughan as the 
official Court reporter who took the testimony and 
the certificate is dated the 9th day of March 1944. I 
am going to read from the testimony given at the 
former trial at page 173 of the original transcript. 


“CALVIN TUESCHER, 


being called as a witness on the part of the plain- 
tiffs after being first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Davis: 


State your name? 

Calvin Tuescher. 

Have you ever been a witness before? 

No, sir. 

How old are you Calvin? 

‘Twenty. 

Where do you live? A. Geneva, Idaho. 
You are a brother of Avenell Newby ? 


OOrorore 
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A. Yessir. 

Q. Calling your attention to this gentleman here, 
the third [226] from the end (indicating), have 


you ever see him before ? A. Yes, sir. 
@. And the other gentleman next to him, this 
way? A. Yes, sir. 


Q. Where did you meet them? 

A. Montpelier. 

Q. Where were you in Montpelier when you met 
them? 

A. With my brother Russell in front of the Bur- 
goyne Service Station. 

Q. Did you hear any conversation at that time? 

A. Yes, sir. 

Q. Did Russell say anything to Mr. Hair when 
they met there? mu Ye Coes nemcias 

Q. What did he say?”’ 

“Mr. Merrill: Objected to as no foundation is 
laid, when it was or the place.”’ 

Mr. Davis: There was no ruling on that and no 
answer. 

‘*@. You heard vour brother Russell testify ? 

A, Yes, six. 

Q. How long was it after the accident in which 
Avenell was hurt was it that you had this conversa- 
tion, or was the conversation had? 

Shortly after. 

In what town? A. Montpelier. [227] 
At what place? 

Roy Burgoyne Service Station. 

Who was there? 


O-Ooo> 
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A. Mr. Hair, my brother and myself, in which 
this gentleman said he was going to leave town. 

Q. Did Mr. Donnelly come up when you were 
talking, or when they were talking? 

me That’s tok, 

Q. What did your brother say? 

A. He asked him where he was going and he said 
that he was going home, and my brother said in ease 
you are interested that is mv sister that 1s in the 
hospital dying now, and you are not going. 

Q. Did Mr. Donnelly say anything? 

me 6 CS, Sir. 

Q. What did he say? 

A. He said ‘‘for God’s sakes were you with an- 
other woman’’. 

@. Was anything said there with reference to 
the Doctor? A, Ilene sel 

Q. By My. Donnelly? A. Yes, sir. 

Q. What did he say? 

A. He questioned the efficiency of the Doctor be- 
cause it was such a small place. 

Did you go any place then? 

Yes, to the hospital. [228] 

How did you go? 

I drove George Newby’s ear. 

Who went with you? 

My brother and Mr. Donnelly. 

Did you hear your brother and Mr. Donnelly 
have any further conversation ? 

A. They did. 

@. What did Mr. Donnelly say? 
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Mr. Merrill: Objected to as no time or place is 
fixed. 

Mr. Davis: I will fix the time and place Mr. Mer- 
rill. 

Q. In the automobile when you were driving to 
the hospital did they have a conversation ? 

A. Yes, Si 

Q. Mr. Donnelly was in the car was he? 

A. Yes, sir. 

Q. You were in the car? 

Mr. Merrill: Objected to as leading. 

The Court: He may answer. 

A. Yes, sir. 

Q. Now, what did he say? 

A. He said that Russell was a very level headed 
fellow”’ 

Mr. Davis: Strike that. 

‘CA. He said that Russell was very level headed, 
the coolest one in the bunch and he offered him a 
position. He said [229] he couldn’t trust Hair any 
more. 

Q. Was there anything said about warning him 
before ? 

A. Yes, sir, he said he couldn’t trust him any 


more. 
Mr. Davis: That is all, you may examine.” 
Shall I read the cross examination ? 
Mr. Merrill: Yes, go ahead. 
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‘‘Cross Examination 
ie oir. Merrill: 

Q. Isn't it a fact that what Mr. Donnelly said 
to vour brother about a position was that he asked 
if he had a position, or was working. Isn’t that 
what he said? 

A. He offered him a position. 

©) Isnt it a tacy that he asked your bother if 
he had a position or was working? 

A. Well, I don’t remember the exact words. 

Q. Would you say that was not what was said? 

A. No. 

Q. Don’t you recall that what was said about a 
position, Mr. Donnelly asked your brother if he had 
a position or was working? 

A. I don’t remember just the words.”’ 

Mr. Davis: That is all the testimony of Calvin 
Tuescher, and at this point in the proceedings of the 
former trial I read from 41 Corpus Juris and I ask 
permission to read from it again at this time. [230] 
My. Merrill has consented that if the same ruling is 
made as formerly made that I don’t have to have 
the volume here, but may read from the record here. 

Mr. Merrill: We object to the introduction of 
this as being incompetent, irrelevant and immate- 
rial for any purpose whatsoever. 

The Court: Overruled. You may read it. 

Mr. Davis: ‘*The table shows, at page 216 of vol- 
ume 41 Corpus Juris that the life expectancy of one 
28 years of age to be 36.73 vears.”’ 


206 R. J. Reynolds Tobacco Co. vs. 
fein. DON IN BLY, 


ealled by the plaintiff for cross examination under 
the rules, testifies as follows: 


Cross Examination 
By Mr. Davis: 

Q. State your name? 

A. L. R. Donnelly. 

Q. Where do you live? 

A. Salt Lake City, Utah. 

@. Who do you work for? 

A. R. J. Reynolds Tobacco Company. 

@. How long have you worked for them? 

A. Now, approximately fifteen years. 

@. Were you employed by them at all times when 
Rulon D. Hair was a salesman for that Company? 

Mr. Merrill: Now, we object to any further pro- 
ceedings by cross examination under the statute 
upon the ground that it doesn’t appear that this tes- 
timony is peculiarly within the knowledge of this 
witness. If they want to call him as their own wit- 
ness that is another matter, but for cross examima- 
tion and to interrogate him about matters that can 
be shown by various other witnesses, I do not think 
that should be permitted. 

The Court: Under the rules of civil procedure 
he has a right to call him. 

Mr. Merrill: I know of none that give him the 
right to call him for cross examination and then 
examine him on such matters. 

The Court: Overruled. I am sure the rules so 
provide. 

Mr. Merirll: Exception please. 
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A. I was. 

Q. How long was Mr. Hair a salesman for the 
Company ? 

A. Well, if I reeall right he started to work in 
1B TE 

@. Do you know what his age was at that time? 

A. No, sir. 

@. Mr. Hair was working for the Reynolds To- 
bacco Company at all times from the time he started 
to work until September 3, 1942? 

A. He was employed, yes sir. [232] 

Q. Do you know Mr. Hair’s signature? 

A. I believe I do. 

Q. Handing you what has been marked as Plain- 
tiffs exhibit 10 I will ask you, do you know whose 
written signature is on that? 

A. No, I don’t know. 

Q. Do you know the writing of the person that 
signed the application for the leense? 

A. J don’t know who signed it. You mean the 
R. D. Hair? 

Is that Hair’s writing? 
IT wouldn’t swear to it. 
What do you think? 
I wouldn’t know. 
You saw his hand writing many times? 
That’s right. 
He made many reports to you? 
NES, Swe. 
But you don’t know whether that is his hand 
Pine or not, Mr. Donnelly? 
A. No, sir. 


LE OPOPOPOobPOS 
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@. Do you know whose hand writing these words 
are: li. KR, Dennelly by R. D. Hain”? 

A. I wouldn’t say for sure, but it appears like 
Hair’s writing. 

Q. Is is or isn’t it Hair’s writing? 

A. I wouldn’t say for sure. [233] 

Q. Now, exhibit 12 marked for identification, 
can you tell whose hand writing that is? 

A. I cannot tell whose writing it is, but it is the 
signature of Hair. 

Q. J ask you to look at this exhibit marked 13 
for identification. I am referring now, Mr. Don- 
nelly, to the name Donnelly by Hair. Do you know 
whose hand writing it is? 

A. It looks like Hair’s hand writing. 

@. Do you say it is or not? 

A. I wouldn’t say it 1s. 

Q@. Did Mr. Hair have authority to sign your 
name ? 

A. I believe I gave him authority on that occa- 
sion. 

Q. What was that occasion ? 

A. Because it wasn’t possible for me to get his 
license plates for the car and I gave him authority 
to get the license plates. 

Q. Gave him authority to sign for the license in 
your name? 

Yes, at one time I did. 
What was that time? 

To get the license plates. 
Yes, what time was that? 


Oro 
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A. It says 1942 here. 

Q. Did you ever give him authority more than 
once? A. It is possible that I did. 

Q. Did he have authority in 1938, 1939, 1940, 
1941 and 1942 [234] to go to the County Assessor 
and get the license and sign for you in getting the 
license for the truck to use in selling the products of 
the Reynolds Tobacco Company ? 

A. It has been a long time ago, but if he did I 
guess I gave him the authority. 

Q. Did you give him the authority to do that? 

A. I must have. 

Q. You must have? 

A. Yes, sir, I must have. 

My. Davis: That is all at this time. 

Mr. Merrill: No questions. 


RULON D. HAIR, 


called by the plaintiffs for cross examination under 
the rules, after being first duly sworn, testifies as 
follows: 

Cross Examination 
By Mr. Davis: 

Q. Will you state vour name? 

Mr. Davis: I am calling this witness for cross 
examination as the party who was the agent of the 
company at the time I am seeking to examine him 
about now. 


Dae) R. J. Reynolds Tobacco Co. vs. 


(Testimony of Rulon D. Hair.) 

Mr. Merrill: We object to this procedure. There 
is no rule on that matter. He is not a party to this 
action. [235] 

The Court: Of course, you can call him as your 
witness: I think perhaps you better get that rule 
for me before a final ruling is made on this matter. 

Mr. Davis: Yes, I want to get that rule later but 
I can proceed now with him called as my own wit- 
ness. 

Direct Examination 
By Mr. Davis: 
Q. Your name is Rulon D. Hair? 
AS Yes, sin. 
Q. I eall vour attention to the signature, R. D. 
air. Whose writing is that? A. Mine. 
Q. That is your writing? A. Yes, sir. 
. Who were you working for when you wrote 
that ? A. The Reynolds Tobaceo Company. 

Q. Who was the Division Manager under whose 
supervision you worked at that time? 

A. L. R. Donnelly. 

Q. Is he the gentleman who was just on the 
stand ? A. Yes, sir. 

Q. Did you have authority to sign that applica- 
tion as L. R. Donnelly, by yourself ? 

A. I didn't sign this L. R. Donnelly. [236] 

Q. { will ask you if you had authority to sign 
your name and secure a license in your name for 
L. R. Donnelly? A. I must have. 

Q. You secured the license did you not? 
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A. Yes, sir, on this particular one it seems that 
T had a little difficulty until I got his permission. 

Q. You got the license? A. Yes, sir. 

Q. And you put it on the Reynolds Tobacco 
Company truck did you not? i SESS Sale. 

Q. You used it and it was registered in the name 
of L. R. Donnelly? i | VES Sig 

Mr. Davis: These four exhibits were used be- 
fore. They were marked for identification and later 
marked admitted. They are original records and L 
was permitted to insert copies. If they are admitted 
I ask permission to follow the same procedure and 
to substitute copies. 

Mr. Merrill: We have no objection to that pro- 
cedure. 

The Court: Very well, you may do so. 

Mr. Davis: We now offer exhibit number 10, 
plaintiffs’ exhibit 10. 

Mr. Merrill: No objection. [237] 

The Court: Admitted. 

Q. Now, you have been presented with exhibit 
marked for identification as plaintiffs’ exhibit 11, 
I call your attention to the handwriting on that 
applheation and ask you whose it is? 

Tt is mine. 

How did vou sign that? 

ik. Donel ine 1). Hinir, 
Did you have authority to do that? 
I evidently did. 


OPOProyS 


Did Mr. Donnelly give you authority to se- 
cure the license in that way? 
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A. He must have. 

@. You used the licenses you secured in that way 
on the truck that was registered in Mr. Donnelly’s 
name and which was delivered to you by the Reyn- 
olds Tobacco Company ? By YES, Se. 

Q. And you used it in going over your territory ? 

A. Yes, sir. 

Mr. Davis: We offer Exhibit 11 as evidence at 
this time. 

Mr. Merrill: No objection. 

The Court: Admitted. 

Q. Now I eall your attention to Plaintiffs’ Ex- 
hibit 12 marked for identification and ask you who 
signed the [238] application for license that year? 

a Joie 

Q. Did you sign Mr. Donnellv’s name at that 
time ? A. No, sir. 

Q. Did you procure that license? 

A. I cannot tell. There was one that I had some 
difficulty with and I don’t know which it was. 

Did you have a license that year ? 
Yes, sir, | had one every year. 
And vou used it on the car? 
Wes cin 


"OPOre 


Did you have authority to sign that year for 
Mr. Domeiee A. J must have had. 

Mr. Davis: We offer in evidence at this time 
Plantitt’sebacinit 12. 

Mr. Merrill: No objection. 

The Court: Admitted. 
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Q. Exhibit 13 has been handed to you. Who 
signed that application ? A eledid, 


Q. How is it signed? 

A. Lewis R. Donnelly by R. D. Hair. 

Q. You had authority to sign his name on that? 

mw Yes, sir. 

Q. That is the application for license? 

Pee Yes, sir. [239] 

Q. You secured a license on that application? 

A. Yes, sir. 

Q. And placed it on the truck? 

A. Yes, sir. 

Q. And secured the license in the name of Mr. 
Donnelly ? A. Yes, sir. 

Q. With Mr. Donnelly’s consent and authority ? 

A. Evidently. 

Q. And vou used it on the truck? 


Pee es sit: 

Mr. Davis: Now I offer Exhibit 13 in evidence. 

Mr. Merrill: No objection. 

The Court: Admitted. 

Mr. Davis: I would like to have the Bailiff hand 
me the deposition of E. A. Darr. Would Your 
Honor like to have a copy to follow the reading? [ 
have an extra copy. {want to read from the Cross- 
Examination of Mr. Darr. 

Mr. Merrill: I object to this at this time upon 
the ground that it is immature and upon the further 
ground that cross-examination of a witness whose 
direct examination is not before the jury is confus- 
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ing and is improper in the presentation of the mat- 
ter to the jury, particularly when the originla [240] 
testimony has not been produced. 

The Court: The objection will be overruled. You 
may proceed with the reading. 


EK. A. DARR. 
Cross examination in deposition of E. A. Darr was 
read by Mr. Davis. 
‘‘Cross Examination 

‘“@. Mr. Darr, I believe you stated that Mr. Ru- 
lon D. Hair was employed by the Company some 
time in 1937? A Sits 10, 93a. 

Q. Has Mr. Hair been in the continuous employ- 
ment of the R. J. Reynolds Tobacco Company since 
that date, up until the time of this accident about 
which tlis suit is involved ? A. He had. 

Q. This panel truck you spoke of, involved in 
the accident in the case at bar, was delivered to him 
some some time in 1942? 

A. On February 8, 1942. 

Q. Was that a new Chevrolet panel truck at that 
time ? 

A. J am not certain, but I am inelined to think 
it was, since that agreement would have to be signed 
by a salesman each time a new car or a car is deliv- 
ered to lim. 

@. Or a change of the car? 

A. Ora change of the car. He had previously 


iw) 
a 
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signed a similar agreement in February, 1938, which 
was the first [241] time he had been given a car. 

Q. What kind of a car was that you delivered 
to him at that time—a Chevrolet? 

A. Iam unable to say. My records don’t show. 

Q. Well, the car you delivered to him in 1938, 
the first car, was that the only car that was delivered 
by the R. J. Reynolds Tobaceo Company to Mr. Hair 
up until this ear in February, 1942? 

eo Chavis comecr 

Q. In other words, he has had in his ‘possession 
two ears of the R. J. Reynolds Tobacco Company 
during his employment? 

A. That is right. I think I must qualify that 
answer. Without examining our records, I would be 
unable to say whether there were just two cars or 
whether there had been a series of cars that had 
been delivered to him between February, 1938, and 
February, 1942. 

Mr. Merrill: We object to the next question if 
the Court please, our thought is that the Court 
should consider this at this time before it is given to 
the jury in any way. We object to it as it is wholly 
immaterial and improper under the present set-up 
of this case. 

The Court: You may read the question down to 
and including the word ‘‘accident’’ and then read 
miter, 1939, is that meht?’’ [242] 

Mr. Davis: If I make the proper showing, then 
I presume that IT may re-ask the question ? 
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The Court: Yes, if the ‘proper showing is made, 
Eyal permit 11. 

Mr. Davis: So that I may do this in accordance 
with the ruling of the Court, may I approach the 
bench and go over this? 

The Court: Yes, counsel may approach the 
bench. 

‘*@. The first car that the R. J. Reynolds To- 
bacco Company delivered to Mr. Hair was the car 
in which he was involved in the accident in April, 
1939; is that right? 

Mr. Merrill: Now, we object to that as incompe- 
tent, irrelevant and immaterial and not proper cross 
examination and is not in anywise justified by any 
of the pleadings of this case. 

The Court: He may answer. 

‘“A. I would have to check the records to see if 
it was the identical car. 

Q. But it was a car of the R. J. Reynolds To- 


bacco Company? A. It was. 
Q. Whatever car he might have been using at 
that time? Aelia, 1setiodnus 


Q. And the car that you delivered to him in Feb- 
ruary, 1942, of the R. J. Reynolds Tobacco Com- 
pany is the car that is [243] involved in the injury 
of the plaintiffs’ intestate in this particular acci- 
dent ? 

That was my understanding. 

Have you ever seen Rulon D. Hair yourself ? 
No, not to my recollection. 

Under whom does he work in that territory? 


Oop 
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A. His division manager is L. R. Donnelly. 

Q. Has Max. L. R. Donnelly been division man- 
ager in that territory all the while since Rulon D. 
Hair became employed by the R. J. Reynolds To- 
bacco Company ? A. He has. 

Q. Does Mr. Hair make his reports to the divi- 
sion manager, Mr. Donnelly, or does he make them 
direct to the company ? A oth. 

Q. He delivers you a copy, or Mr. Donnelly a 
copy of the reports that he sends in fiom his work 
and business; is that right? 

My. Merrill: We object to that as not proper 
cross examination, it is incompetent, irrelevant and 
immaterial and no proper foundation is laid. 

The Court: He may answer. 

fee That 1s elie 

oe 20 Mr Rulon stir then works and op- 
erates under Mr. L. R. Donnelly as division man- 
ager of that particular territory ? 

A. That is right, plus his direct connection with 
this office. [244] 

Q. But Mr. Donnelly, the division manager, is 
his direct superior officer in the operation of the 
business for the R. J. Reynolds Tobacco Company ; 
is that right? eee lias moh 

Mr. Mervill: We object to the next question 
upon the same grounds as heretofore urged, that it 
is incompetent, irrelevant and immaterial and it is 
not proper cross examination, and that it is contrary 
to the ruling heretofore made. 

The Court: I think at this time I will hear you 
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on this matter, I think perhaps the entire question 
is admissible but I will hear you on it now. I will 
excuse the jury and ask them to remain within eall 
of the Bailiff. 
(The following proceedings had in the ab- 
sence of the jury.) 

The Court: The matter that the Court was a 
little in doubt about was the matter of the accident 
that Mr. Hair had in April, 1939. The Ninth Cir- 
cuit Court cf Appeals in commenting on the evi- 
dence in this case, in their opinion, at the top of 
page 770, of 145 Fed. 2nd, they say: ‘‘At an earlier 
time he had an accident while returning from a visit 
to a night club in a company truck. On that occa- 
sion he had a male guest with him. The accident 
resulted in the killing of a pedestrian and in Hair’s 
arrest on a eriminal charge. The employer was 
fully advised of the facts of that incident, but Hair’s 
known violation of the rule did not eventuate 
in his dismissal. His ‘services were retained at 
Donnelly’s suggestion, apparently because he was 
thought to be a good salesman.’’ I take it that under 
the decision rendered in this case that the main objec- 
tion to that testimony was on the instruction given by 
the Court that they could take that incident standing 
alone as evidence to prove that he was a reckless driv- 
er, but that it was admissible in support of the know!l- 
edge on the part of the Reynolds Tobacco Company 
and Mr. Donnelly that the rule as to hauling guests 
had been violated. I also take it that the position of 
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Mr. Merrill and Mr. Smith is that the evidence is 
not admissible at all. 

Mr. Merrill: That is true, and knowing as Court 
and counsel knows now that there was only one inci- 
dent here, it would be wrong to permit it to go to 
the jury and then correcting, or attempting to cor- 
rect it by instruction to the jury. 

The Court: Unless the evidence was different in 
this case, the matter of reckless driving could not 
be submitted to the jury, but this testimony has been 
used and mentioned by the Cireuit Court of Appeals 
on the question of knowledge to the Company as a 
waiver of the rule on hauling guests. [246] 

Mr. Davis: The only evidence which the Cireuit 
Court held was improperly admitted was the certi- 
fied copy from Clark County. That is the only 
ruling that the evidence was improperly admitted 
in this case. That was on the evidence at that time 
but if there was more evidence, then you would have 
to pass upon that now. 

Mr. Merrill: Now, if I may read a portion of 
the decision of the Circuit Court of Appeals. 

The Court: Yes. 

Mr. Merrill: At page 769 the Court says: ‘‘We 
have concluded that the judgment must be reversed 
because of error in the reception of proof concern- 
ing Hair’s previous record as a driver and because 
of the submission of that issue to the jury.”’ . 

The Court: That is right, on that one issue. 

Mr. Merrill: That has to do with the Myers’ 
incident. 
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The Court: No, that is a question of having a 
euest with him. He had a guest with him at the 
time Myers was killed. The way I interpret this 
decision of the Cirenit Court is that they don’t hold 
that the admission of that testimony was error be- 
cause they used that testimony in support of their 
decision on [247] the other question. 

Mr. Davis: On the question of waiver of the in- 
struction to Hair. 

The Court: Yes. I understand, My. Davis, that 
you will want to connect this up with further testi- 
mony. 

Mr. Davis: Certainly. I am in good faith; I 
expect to show by evidence that I will elicit from 
the defendants themselves that Mr. Donnelly did 
know that Mr. Eckersley was in the ear. 

The Court: Well, we will proceed now, vou may 
ask the question. 

Q. You did know, Mr. Darr, that Rulon D. Hair 
was involved in an accident with the R. J. Reynolds 
Tobacco Company truck on or about April 11, 1939, 
in which a man named Mvers was killed? 

Mr. Merrill: To which we object as being incom- 
petent, irrelevant and immaterial. No foundation 
has been laid of any kind of character, and on the 
ground also that it is prejudicial to the rights of 
the defendants in this case. 

The Court: _He may answer. 

A. Yes. 

Q. Mr. L. R. Donnelly was the Division Manager 
at that time? [248] aX SUEY 1S ee 
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Q. I believe a suit was brought against the R. J. 
Reynolds Tobacco Company with the same defend- 
ants in that particular case as are the defendants 
in this case? 

Mr. Merrill: Objected to as immaterial and in- 
competent for any purpose whatever and it is not 
connected with any matter on direct examination 
and it not proper in any sense as cross examination. 
It is not connected with any evidence or matters 
involved here and is prejudicial to the rights of the 
defendants. 

The Court: He may answer. 

A. I cannot answer without referring to the file 
as to whom the suit was brought against. 

Q. Have you a record of the pleadings or the 
papers that were served on the R. J. Reynolds To- 
bacco Company in that suit? 

Mr. Merrill: The same objections to that ques- 
tion. 

The Court: He may answer. 

A. It appears from the correspondence that Don- 
nelly was joined as a defendant with the Company 
and Hair. 

@. You do not have a copy of the court plead- 
ings in that case? 

Mr. Merrill: To which we make the same objec- 
tion as made to the question previously objected 
to. [249] 

The Court: Overruled. 

A. Well, not all the court pleadings. We have 
got here probably a copy of the complaint. 
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My. Merrill: We move to strike the answer on 
the ground that it is incompetent, irrelevant and 
immaterial and prejudicial. 

The Court: Motion is denied. 

Q. Was that complaint served on the R. J. Reyn- 
olds Tobacco Company ? 

Mr. Merrill: Objected to on the same grounds 
as made to the former question and that it deals 
with matters foreign to this suit and calls for a con- 
clusion of the witness. 

The Court: He may answer. 

ee imecniber that it was. 

Mr. Davis: I would like to offer a copy of the 
complaint in the Myers’ ease. 

Mr. Merrill: We object to this offer on the 
ground that it is incompetent, irrelevant and imma- 
terial for any purpose and it is prejudicial and not 
within the issues in this case. 

The Court: Sustained. 

Mr. Davis: Will the Court give me the right, if 
the showing is sufficient to justify it, to offer such 
portions of the complaint as would be [250] proper 
to show notice to the Company ? 

The Court: Yes, I will grant you that permis- 
sion. 

Q. Mr. Darr, when did you receive a report as 
to the accident in April, 1989? April 11, 19392 

Mr. Merrill: Objected to on the same grounds 
as heretofore stated. 

The Court: He may answer. 

A. On Apel 1a) 1959. 
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Q. From whom did you receive that informa- 
tion? 

Mr. Merrill: I would like to have a definite un- 
derstanding that we may have an objection to each 
of these questions on the same grounds that. we have 
heretofore objected on, with the right to interpose 
any additional objections we might have. 

The Court: Yes, you may have that wnderstand- 
ing. You will mention your objections of course. 
You may answer the last question. 

A. From L. R. Donnelly. 

Q. He is the same L. R. Donnelly, your division 
manager? A. That is right. 

Q. Did you have an investigation made of that 
accident which resulted in the death of Mr. Meyers? 

Mr. Merrill: We object to that as incompetent, 
irrelevant and immaterial to any issue here. and 
it is [251] not proper cross examination, in addition 
to the previous objection stated. 

Q. The Court: He may asnwer. 

A. We received a complete report from Mr. L. R. 
Donnelly, and also from Mr. C. C. Roe, department 
manager, under whose supervision both Mr. Don- 
nelly and Mr. Hair were working. 

Q. Did you receive more than one report from 
Mr. Donnelly or Mr. Roe as to this accident on April 
d1, 1939? 

Mr. Merrill: Same objection. 

The Court: Same ruling. 

A. We received the initial report of the accident, 
and we received supplemental reports. 
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Q. How many supplemental reports did you 
receive ? 

Mr. Merrill: The same objection. 

The Court: Same ruling. 

A. Well, there were quite a number of letters 
and telegrams in regard to developments in the case. 

Mr. Davis: We would like to offer those ex- 
hibits, seven exhibits introduced as Plaintiffs’ Ex- 
hibits B, C, D, E, F, G and H. 

Mr. Merrill: We object to the offer as Incompe- 
tent, irrelevant and tmmaterial, prejudicial and not 
having to do with the issues or parties here. 

The Court: Overruled. [252] 

Mr. Davis: I will read Exhibit B into the ree- 
ord: 

‘Plaintiffs’ Exhibit B. 


Tobaccos; Plug, Twist, Smoking, Cigarettes, 
Produets 
R. J. Reynolds Tobacco Co. 
er 17, 1939 
Salt Lake City, Utah 


Mr. Chas. C. Roe, 

Knclosed please find a newspaper clipping that 
was cut from local paper. You will please note how 
the papers are playing up this accident. I know that 
the clipping is all wrong because I investigated the 
accident myself. I will try to give you an account 
of the accident. 

Mr. Hair after leaving a cafe not quite a block 
away started to drive home going east on main 
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street, after going across the following street a man 
loomed up in front of him from between two cars 
coming from the right curbing, Mr. Hair immed!- 
ately applied his brakes that were in good working 
order and swerved his car to the left the same time 
to try to miss the man. The man became confused 
and dodged back and forth and finally Mr. Hair hit 
the man a little to the left of the center line. 

Mr. Hair was on the left because he tried to miss 
the man that was coming from the right. You are 
well acquainted with the narrow streets in Pocatello 
and one doesn’t have to go far to be over the [253] 
center line as there are only room for two cars on 
these streets, opposite each other. 

After hitting the man Mr. Hair stepped within 
twenty-five feet (car length) and then drove on a 
little farther to find a parking place along the curb- 
ine as there were cars lined up on both sides of the 
street. The distance he had to go to find this park- 
ing place was a little over 200 feet, the paper would 
make you believe that My. Hair could not stop 
within this distance. The police tried to place a 
drunken driving charge on Mr. Hair but this would 
not stick as they examined him and could not find 
that this was true, so they took this charge off and 
placed a manslaughter charge against him. The 
police had the company car parked on the street 
so every one could see it and cause public sentiment 
against Mr. Hair to strengthening their case against 
him. When I got to Pocatello I tried to have the 
ear released but they only got tough abont it and so 
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did I, they thought they could ‘pull a bluff. It was 
late, around 10 P. M. Saturday so on Sunday I 
again went to the police station and pulled a bluff 
on them, I told them I was having papers drawn up 
not only to have our property placed in a garage 
to safeguard the tobacco in the truck but also was 
looking over the matter of the unjust advertising 
that was being created by our car out [254] on the 
street. J intimated that there might be a_ suit 
brought against the city due to this sentiment that 
was being caused against the company. Well they 
couldn’t release the car fast enough. I placed it in 
a garage and invoiced the tobacco in it and took the 
tobacco over to Rino Cando Co., for storage. The 
car is damaged in front quite a little will have to 
have a new radiator and the engine gone over. I am 
having the Chevrolet dealer give me a bid on this 
car and then will find out how much it will take to 
have it repaired and will decide what is the best 
thing to do with it. I cannot have the ear repaired 
until the first hearing that will take place on 
Wednesday or Thursday. I drove back to Salt Lake 
late Sunday and will work with Craig Tuesday on 
my way up to Pocatello. I will stay for the first 
hearing as no doubt they will call me for a witness 
and then set the time for the final trial. 

My ear is about to fall to pieces so will pick up 
a coupe in Ogden on my way through there. The 
one that we bargained for the sedan delivery will 
come inviaver. “Yours very truly. LL. Re Donnelixe” 
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Mr. Merrill: We move now that the entire ex- 
hibit be stricken and the jury instructed to disre- 
gard it. Your Honor will notice that there isn’t a 
word in that letter that could be interpreted as 
having [255] anything to do with this so-called 
waiver of instruction. It has to do entirely with 
the incident that we have heretofore called to Your 
Honor’s attention and it is wholly incompetent, 
irrelevant and immaterial. We urge the striking of 
it, it is entirely immaterial for any purpose. 

The Court: Motion denied. 

Mr. Davis: Now, I offer Exhibit C as shown in 
the deposition and will ask permission to read it 
into the record at this point. 

Mr. Merrill: We object to it as being incompe- 
tent, irrelevant and immaterial and prejudicial. 

The Court: It may be admitted. 

‘Plaintiffs’ Exhibit C. (Reporter’s note: This is 
a regular Western Union Blank with tape glued on) 
Western Union. Received at CFA3 11—Salt Lake 
City Utah 15 730A R. J. Reynolds Tobacco Com- 
pany, Winston Salem N. Car. R. D. Hair car struck 
and killed man Poeatello Particulars later. L. R. 
Donnelly.’’ 

Mr. Merrill: We move that be stricken and the 
jury instructed to disregard it on the ground that 
it has nothing whatever to do with any of the issues 
in this case. [It cannot be interpreted in any way as 
tending to prove any so-called, or attempted waiver 
or what might be argued as a waiver in this case— 
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I refer to the waiver of the instruction as to the 
[256] hauling of a guest. 

The Court: ‘The motion is denied. 

Mr. Davis: J now offer Exhibit D as shown in 
the deposition and made a part of the deposition. 

Mr. Merrill: To which we make the same objec- 
tion as to the previous exhibits. 

The Court: Overruled, it may be admitted. 

‘Plaintiffs’ Exhibit D. Tobaccos; Plug, Twist, 
Smoking, Cigarettes, Products R. J. Reynolds To- 
baceo Company. Denver, Colorado, April 18, 1939. 
RJ R I am attaching hereto a letter just received 
from Mr. Donnelly which is self-explanatory, to- 
gether with a clipping relative to Mr. Hair’s acci- 
dent in Pocatello. 

You will notice Mr. Donnelly states the car is 
damaged to quite an extent, and it would be my 
suggestion instead of having it repaired, get offers 
from Chevrolet dealers in Pocatello and Ogden, and 
plan on replacing this car with a new Chevrolet 
Sedan Delivery. 

Regardless of who is placed in the Pocatello 
assignment, if a new car is purchased he would not 
want to be driving a car around the streets that had 
had a misfortune such as the old one. In other 
words we would be starting out with a clean slate, 
and naturally it would also help to hold down com- 
ments, etc. Yours very truly Chas. C. Roe.’’ 


Mr. Merrill: Now, we make the same mo- 
tion [257] to strike, on the same grounds that were 
stated in our last motion to strike. 
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The Court: The motion will be denied. 

Mr. Davis: I now offer Exhibit D as shown in 
‘the deposition and made a part of the deposition. 

Mr. Merrill: To which we object upon the same 
grounds that we objected to the other exhibits and 
upon the grounds included in the motions to strike. 

The Court: It may be admitted. You may like- 
wise read that into the record. 

‘*Plaintiff’s Exhibit number E. Tobaccos: Plug, 
twist, smoking, cigarettes. Products R. J. Reynolds 
Tobacco Co., Denver, Colorado April 18,1939 RJR 
No doubt you have received word from Mr. L. R. 
Donnelly of Salt Lake City, relative to the car wreck 
that Ma. R. D. Hair had early Saturday morning, 
April 15. 

Just as soon as Mr. Donnelly received word of 
this wreck he wired me brief details of what hap- 
pened. I replied by wire for him to proceed to Poea- 
teHo and get full information as I planned on ealling 
him long distance to see what actually took place. 

Sunday afternoon, April 16, I called Mr. Don- 
nelly in Pocatello and he informed me Mr. Hair had 
taken his wife to the station to catch an early morn- 
ing train at 4:00 A M and as he was returning back 
through town on [258] Main street, which is a very 
narrow street, a street worker walked out between 
two cars. Mr. Hair ran into him which caused the 
street worker’s instant death. Mr. Donnelly stated 
that this street worker was an old man, about sev- 
enty years old and could not see or hear very well, 
however, both the street worker and Mr. Hair preb- 
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ably thought no one else was out or around at that 
hour of the morning, which caused this accident. 

IT called the Maryland Casualty Company early 
Monday morning and gave them what information 
IT had and thev wired their San Francisco Office the 
information I gave them. 

My. Donnelly was not sure just when the hearing 
was to be held, either Monday or Tuesday of this 
week, but from the talk that was circulating around 
Pocatello, he thought Mr. Hair would be charged 
with manslaughter. I instructed Mr. Donnelly we 
would make no attempt to replace Mr. Hair until 
T arrived in Salt Lake City this week end, at which 
time I expect to have full information. Yours very 
truly, Chas. C. Roe. CCR: cas’’ . 


My. Merrill: I now move to strike the exhibit 
for the reasons stated 1n our other motions to strike. 

The Court: Denied. 

Mr. Davis: I offer Exhibit F which is a part of 
the deposition, and ask permission to read it [259] 
into the record. 

Mi. Merrill: We object to the offer on the same 
grounds that we urged to the other exhibits and the 
grounds stated in our motions to strike. 

The Court: It may be admitted. 

‘Plaintiff’s Exhibit Number F. (Reporter’s note: 
This is a regular postal telegraph blank with tape 
glued on.) 

Postal Telegraph. CHA 1959 NL XU—Salt Lake 
City Utah 23. Rh. J. Reynolds Tobacco Company. 
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Winston Salem, North Carolina. 1939 April 23 
P.M. 10 45 

Hair is out on bond trial will be next month. Don- 
nelly thinks he will come clear. Would you consider 
him to eontinue until outcome is known. Donnelly 


? 


regrets losing Hair due to his sales ability and past 
results. If possible would recommend we let Hair 
continue Can have car repaired for small expense 
for time being. Wire Instructions. Chas C Roe’’. 


Mr. Merrill: We make the same motion to strike 
on the same grounds as heretofore urged. 

The Court: Denied. 

Mr. Davis: I am now about to offer Plaintiffs’ 
Exhibit G as shown in and made a part of the dep- 
osition. 

Mr. Merrill: To which we object on the [260] 
grounds stated in our previous objections and in 
our motions to strike. 

The Court: Overruled, it may be admitted. 

‘Plaintiffs’ Exhibit number G. Confirmation of 
serial message sent via Postal Telegraph Company. 
From R. J. Reynolds Tobacco Company Manufac- 
turers of Cigarettes Smoking Plug and Twist To- 
baccos Winston-Salem N C. Date April 24, 1939. 
mir Chas. C. Roe, c/o L. R. Donnelly, 532 Judge 
Building, 8 Kast Broadway, Salt Lake City, Utah. 

Since Hair was using company car on personal 
business our disposition is to get his resignation. 
However, willing approve your recommendation as 
to continuing him provided he agrees to pay full cost 
fpers +O company cam 2:15 P.M. EAD—h £” 
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Mr. Merrill: May our motion go to this also? 

The Court: Yes, with the same ruling. 

Mr. Davis: I am about to offer Plaintiffs’ Ex- 
hibit H, which is a part of the deposition of Mr. 
Dari: 

Mr. Merrill: To which we interpose the same ob- 
jection as to the previous exhibits and also on the 
grounds stated in the motions to strike. 

The Court: The objection will be sustained to 
this exhibit. 

Mr. Davis: May I call Your Honor’s attention 
to the second paragraph on page eight, I wanted 
to [261] offer this for the purpose of showing what 
Mr. Hair’s activities were and that it was reported 
to the Company. 

Mr. Merrill: It would be immaterial for any 
purpose. It has no bearing on any of the issues here 
and would be prejudicial, and we also object on the 
other grounds heretofore stated. 

Mr. Davis: I will withdraw the offer at this time 
and ask the Court that I may have permission to 
re-offer this at a later time. I believe I will be able 
to introduce matter which will entitle me to offer 
this. 

The Court: Yes, that may be understood, but I 
will sustain the objection at this time. 

Mr. Davis: I have withdrawn the offer. 

The Court: Very well. 

Mr. Davis: Now I will continue with the dep- 
osition. 

Q. Mr. Darr, did those reports or your informa- 
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tion show that Mr. Rulon D. Hair had with him 
at the time of the wreck of April 11, 1939, a guest 
in his car? 

A. It showed that he did not have a guest with 
him at the time of the accident. 

Q. Didn’t you learn later that a man by the name 
of Esterly was a guest in the car at that time? 

A. I have never received any such informa- 
tion. [262] 

Q. Mr. L. R. Donnelly attended the preliminary 
trial in which Hair was indicted for manslaughter, 
didn’t he? 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial and has no bearing on any 
issue in this case. It is prejudicial and not proper 
cross examination. 

The Court: He may answer. 

A. Lam unable to say. 

Q. You don’t know whether he was there or not? 

A. Ido not know. 

Q. Do you know that it was shown in the evi- 
dence of that trial there was a man by the name 
of Esterly or some other guest with him at the time 
of that accident. pee ledlo 106. 

Q. You don’t know that it was shown in the evi- 
dence of that trial there was a man by the name 
of Iusterly or some guest with him at the time of 
the accident ? A. Ido not. 

@. You never had any such information ? 

Aree NIG: 

Q. You knew that Hair was convicted of man- 
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slaughter, did you not, in the criminal courts of 
Idaho, in that particular wreck ? 

Mr. Merrill: That is objected to as incompetent, 
irrelevant and immaterial; it is prejudicial [263] 
and has no bearing on any issue properly before the 
Court in this case, this is made in addition to any 
other grounds stated to our objections heretofore 
made to this line of testimony. 

The Court: Objection sustained. 

Q. Don't you know, Mr. Darr, that he was con- 
victed of involuntary manslaughter and paroled for 
a period of two years? 

Mr. Merrill: We make the same objection. 

The Court: Sustained. 

Q. Did you or the R. J. Reynolds Tobacco Com- 
pany ever receive a report from the Parole Officer 
who had charge of the case of Rulon D. Hair? 

Mr. Merrill: We make the same objection to this 
question. 

The Court: Sustained. 

Op Well you knew Mir. Dart, didnt you; alan 
upon the conviction of Rulon D. Hair for man- 
slaughter as the result of the wreck or accident of 
April 11, 1959, that his license to drive a car would 
be cancelled, didn’t you ? 

Mr. Merrill: We object on the same grounds as 
our other objections which were sustained. We feel 
that this should not be read to the jury. 

The Court: Sustained. 

Q. Do you know that Mr. Rulon D. Hair had a 
license to operate an automobile? [264] 
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Mr. Merrill: The same objection as heretofore 
made. 

The Court: Overruled. 

A. Ididnot. [assumed that he had. 

@. You had no record of that at all? 

A. No. 

Q. From the time he first was employed by the 
company, up until this last accident ? 

A. We don’t require that proof to be given us 
that a man has a heense. We assume that he has one. 

Mr. Davis: I take it that the Court would sustain 
an objection to the next question so I will not read 
it. I will read the question at the bottom of page 41. 

Mr. Smith: The Court has ruled out that ques- 
tion and answer. 

Mr. Davis: Very well, I will forego that. Now, 
the first question on page 42 of the deposition. 

@. Did you know that Mr. Rulon D. Hair was 
convicted of reckless driving on July 22, 1929, at 
and near Boise, in the State of Idaho, and fined 
$50.00 and the cost ? 

Mr. Merrill: That is objected to as being pre)- 
udicial ? 

The Court: Sustained. 

Q. Did you know that the record of that indict- 
ment was [265] published in the Idaho Falls Post 
Register of that date? 

Mr. Merrill: The same objection. 

The Court: Sustained. 

Q. Mr. Donnelly or no superior officer never 
made any notice of that fact, or report of that fact 
to you, did they ? i. NOMS 
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Q. I believe you stated in a former interrogatory 
that you did have on one oceasion a statement that 
Mr. Hair had had his wife as a guest on some trip 
toa station? I believe that is right, isn’t it? 

A. That was in connection with the April 1939 
accident. He had taken his wife and daughter to 
the station, and the accident occurred on his way 
home. 

Q. When did you get a report of the accident 
of September 11, 1942, in which Avenell Newby was 
killed? 

A. The notice was—the notice to us was received 
on September 17, 1942, in a letter from Mr. Don- 
nelly, letter of the 15th. 

Mr. Merrill: That is objected to as being incom- 
petent, irrelevant and immaterial; not proper cross 
examination and it is prejudicial.—I will make this 
in the form of a motion to strike the answer. 

The Court: Motion denied. [266] 

Mr. Davis: I am now reading from the deposi- 
tion: ‘‘we would hke to introduce that letter in evi- 
dence. Letter of September 15, 1942, from Mr. Don- 
nelly marked ‘‘plaintiff’s exhibit No. I, (eye). This 
exhibit is attached to the transcript.’’ 

Now, if the Court please, I offer that identical 
exhibit marked Exhibit 14 and which was attached 
to the transcript. 

Mr. Merrill: We object to the admission of the 
exhibit as it 1s Incompetent, irrelevant and imma- 
terial, and it is not proper cross examination. 
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The Court: It may be admitted. 

‘‘Tobaecos: Plug, Twist, Smoking, Cigarettes, 
Products R J Reynolds Tobacco Company. Office 
of L. R. Donnelly, 213 Judge Building, P O. Box 
1115. He had accident in April 1939 in which pedes- 
trian was killed, R DM. Salt Lake City, Utah Sep- 
tember 15, 1942. R J R. As a matter of information 
concerning an accident involving Mr. R. D. Hair in 
which his car was completely demolished and con- 
siderable of his merchandise lost or stolen. 

Mr. Hair called me Saturday morning Septem- 
ber 12 and informed me that he had had an accident 
twenty two miles north of Montpeher, Idaho. Since 
Mr. Hair did not give me all the details of the acci- 
dent when he [267] called me, I naturally assumed 
that the aecident was one of the usual nature. I had 
car number 8712 taken out of dead storage and sery- 
iced with the expectation of turning this car over 
to Mr. Hair. However, upon my arrival at Mont- 
pelier at 12:00 noon further details came to light 
upon my investigating further. 

While Mr. Hair was traveling south on highway 
number 30, twenty-two miles north of Montpelier he 
approached a semi-truck and trailer which was over 
the center line thus causing Mr. Mair to drive onto 
the shoulder of the road which had become soft due 
to heavy rains. This threw his car somewhat out of 
control and in the interim he hit a rock with his 
right front tire causing it to blow out. This then 
caused his car to become completely uncontrollable. 
The car rolled over several times scattering tobacco 
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and cigarettes all over the highway. A married 
woman passenger whom Mr. Hair had picked up 
was severely injured and was in need of immediate 
medical attention,—this he did not mention in his 
first report—as was also Mr. Hair since he received 
a blow on his left ear. A passing motorist took them 
both to a hospital in Montpelier, Idaho, where med- 
ical attention was administered. After receiving 
medical attention Mr. Hair notified the Sheriff of 
the accident, but apparently before the wrecker 
arrived at the scene of the [268] accident some of 
the merchandise was stolen by several passing mo- 
torists, according to eye witnesses at the scene of the 
accident. A list of the merchandise stolen will be 
sent to you along with his financial obligations to 
the jobbers. 

After conferring with the doctor who was taking 
care of the woman involved I was informed that 
her condition was ver y serious and that she had a 
cinta -fifty chance of surviving. Her injuries are in- 
ternal and she is so seriously injured that X-rays 
are impossible at the present time. 

Since Mr. Hair violated all Company rules and 
instructions concerning the carrying of passengers 
I felt that I had to ask for his resignation which 
I did. His resignation is enclosed with other papers 
relative to the accident. 

In car number 8712 I took all the tobacco that 
was left and traded it in against outstanding re- 
eeipts to a jobber located at Pocatello, Idaho. 

Two bids which I received on the wrecked car are 
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enclosed and because—ear record attached,—of a 
time limit set by the bidders immediate action con- 
cerning acceptance is paramount. The towing charges 
on the wrecked car were paid by me and reported 
on my report. The car is in dead storage at Ford 
Garage at Montpelier [269] Idaho. Yours very truly, 
L. R. Donnelly’’ and there are the initials C OC; 
CCR 

Q. Is that the only report you received as to this 
accident ? 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial and not proper cross exam- 
ination. 

The Court: He may answer. 

A. Well, we received a regular form of accident 
report that salesmen are supposed to submit when 
they have an accident, and we received one of those 
from My. Hair. In fact, we received two,—the first 
reports an accident and it doesn’t show he was carry- 
ing a passenger. 

Mr. Davis: There were attached to the transcript 
of the deposition exhibits marked J and K and I 
now offer exhibit marked 15 which was J in the 
deposition. 

Mr. Merrill: To which we object as being in- 
competent, irrelevant and immaterial and not proper 
cross examination. 

The Court: It may be admitted. 

Mr. Davis: May I have the privilege of reading 
only a portion of this, that was our agreement. 

Mr. Merrill: Certainly. 
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Mr. Davis: ‘‘Notice,—In the event of an accident 
however slight, fill out this blank in detail and mail 
to office named below. [270] 

Report of Automobile Accident. 

Name of Owner: R. J. Reynolds Tobacco Com- 
pany 

Business Address: Winston-Salem 

Home address: Winston-Salem, State: North Car- 
olina. 

Date of Accident: September 11, 1942. 

Name of person in charge of machine: R. D. Hair. 
Age: 30. Business address of person in charge of 
Machine: 209 South 7th. 

iome address of person in charge of Machine: 
200 om iin. City: Pocatello, State: Idaho: 

Manufacturer’s name Chevrolet. Model; 1941. 

Engine No. A A 517 606. Manufacturer’s No. 
6A G02-15629. 

License No. 3A150. Was operator licensed? Yes. 

For how long had he operated an automobile? 12 
years. 

In what direction was your vehicle going? South. 

Rate of speed. 40 miles. Was driver on own busi- 
ness or that of owner? Owner. What side of street? 
Extreme right side.’’ There is a good deal more to 
the report which I do not think is pertinent and I 
will not read it at this time. It is signed by R. D. 
Hair. 

I will now offer in evidence Plaintiffs’ Exhibit 16. 

Mr. Merrill: To which we object on the greund 
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that it,—well I will make the objection on the same 
grounds as made to the previous exhibit. 

The Court: It may be admitted. [271] 

My. Davis: ‘‘Report of Automobile Accident. 
Name of owner: L. R. Donnelly. 

Business Address: 532 Judge Building, Salt Lake 
City. 

Home address: 1865 East 18th South; City: Salt 
Lake City; State: Utah. 

Date of accident: 9-11-42. Hour: 4:15 P. M. 

Name of person in charge of machine: R. D. Hair 
Age: 30. 

Business address of person in charge of machine: 
229 South 7th. Home address of person in charge 
of machine: Same City, Pocatello, Idaho. 

Manufacturer’s name: Chevrolet. Model: 1941 

Engine No: AA517-606. Manufacturer’s No. 
6A.G02-15629 

License No. # 3A-150 

Was operator licensed? Yes. For how long had 
he operated an automobile? 12 years. 

Jn what direction was your vehicle going? South. 

Rate of speed. 40 miles 

Was driver on own business or that of owner? 
Owner 

What side of street? Extreme right side. 

Were you blowing a horn or sounding a gong at 
the time? No. 

Were all your light lit? No. 

Tf a collision in what direction was other vehicle 
going? North. 
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What side of street? Right and center. Rate of 
speed ? [272] Unknown. 

Who was operator of other vehicle? He wasn’t 
aware of accident. 

License number of other vehicle? And didn’t stop. 

Who was to blame for the collision? Soft shoulder 
and rain 

Injured’s name? Avenell Newby. Address: Mont- 
pelier. 

Injuries: Internal injury, unknown. 

Which injured was in your car? Avenell Newby. 

Where taken after the accident? Bear Lake Hos- 
pital, Montpelier, Idaho. 

Was Doctor called? If so, Who? R. B. Lindsay. 
Address: Montpelier, Idaho 

Describe damage to property other than your own ? 
None. 

To what extent was damage done to your prop- 
erty? Body total wreck. 

Cause of accident Soft shoulder, rain and blown 
out tire.’’ 

The rest I am not going to read. I will continue 
with the questions and answers in the deposition. 

‘“@. Were any other investigations made by the 
kh. J. Reynolds Tobacco Company or anyone for 
them other than Mr. Donnelly’s report ? 

A. No further investigation made since his resig- 
nation was immediately requested. 

Q. I am talking about the accident, though. Was 
any other report made of the accident other than 
Mr. Donnelly’s? 
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Mr. Merrill: Objected to as incompetent, [273] 
irrelevant and immaterial and not within the issues. 
Tt calls for a conclusion of this witness and no 
foundation is laid. 

The Court: Sustained. 

Q. Mr. Darr, was this automobile registered 
there in the name of the R. J. Reynolds Tobacco 
Company or Mr. L. R. Donnelly ? 

A. L.R. Donnelly. 

Q. The title to the car, though, was really in 
the R. J. Reynolds Tobacco Company ? 

A. Legal Title was in L. R. Donnelly. 

9. Well, is that the way you handle your cars 
in the territory of your salesinen, you put them in 
the name of the Division managers ? 

A. I think that is universal. I think that is the 
general practice. 

Q. but the title to the car was registered in the 
name of L. R. Donnelly ? 

A. That is right. 

Q. But was really the property of the R. J. 
Reynolds Tobacco Company. 

A. That is right. 

Q. You say that you register all cars of the Com- 
pany in the name of the Division Managers in the 
various territories. 

Mr. Merrill: Objected to as incompetent, [274] 
irrelevant and immaterial for any purpose. Having 
nothing to do with the issues in this case. 

The Court: Overruled. 
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A. That is the general practice. There may be 
some exceptions. 

Mr. Davis: I will not ask the next question be- 
cause the Court has ruled on that as a matter of 
pleading. I will turn to the middle of page 46. 

Q. Was that any reason why the car would have 
been listed or registered in the name of L. R. Don- 
nelly? 

A. Cars are registered in Division Managers 
names merely for convenience. 

@. Did you give your division manager, Mr. 
Donnelly, instructions with reference to the sales- 
men under him using the automobiles? 


A. Oh, yes. 
Q. The same instructions that vou gave to Hair 
with reference to riding guests? A. Yes. 


Q. And if your division manager, Mr. Donnelly, 
or any Division Manager found that a salesman was 
violating or knew of a violation of the salesman 
with reference to the hauling of guests or passen- 
gers, then it would be his duty to report that to you, 
would it not? A. Yes. 

Q. And if Mr. Donnelly had any such evidence 
there, he failed to report that fact to you, didn’t 
he? [275] 

A. That is right. We have had no sueh report. 

@. You never heard or no report ever came to 
you that Mr. Hair ever hauled any passengers, ever 
hauled any guests in the Company’s car with the 
exception of his wife, when he brought her to a 
station and had the first wreck in 1939, and this last 


t 
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wreck involved in this litigation in which Mrs. New- 
by was killed ? 

A. They are the only cases that have come to my 
attention or the attention of the company. 

Q. Did any insurance company make any report 
to you as to the investigation of either one of these 
wrecks? 

Mr. Merrill: Objected to upon the ground that 
it is Incompetent, irrelevant and immaterial. 

The Court: Sustained. 

Q. Was there anything in those reports with ref- 
erence to Mr. Hair hauling passengers or drinking 
or being intoxicated ? 

A. Not that I recall. 

Q. Mr. Darr, did you receive any information or 
notices of any other wrecks of the Company’s car 
while Mr. Hair was using it in driving it, up until 
this last wreck ? A. No, none at all. 

Q. Did you receive any unusual repair bills? 

A. None that would indicate any accident; other- 
wise, he would not have gotten three commendations 
for driving three years without an accident. [276] 

Q. Who gave you the information for your an- 
swer to interrogatory number 30? 

A. This information was reported by attorneys 
representing R. J. Reynolds Tobacco Company and 
L. R. Donnelly in this case as the result of investi- 
gation made by them. 

Mr. Merrill: We move to strike that last as en- 
tirely incompetent for any purpose, it is irrelevant 
in this case. 
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The Court: It may be stricken. 

Mr. Davis: I have no objection to it going out. 

Q. Was Montpelier. Soda Springs and Grace, 
Idaho, in Rulon D. Hair’s district or territory on 
September 11, 1942? 

A. They were in his assigned territory on Sep- 
tember 11, 1942. 

Mr. Davis: “Now, Your Honor, I take it that 
counsel is privileged to introduce the direct exam- 
ination if they desire. Do you want me to read the 
examination for vou Mr. Merrill? 

Mr. Merrill: No, we will have Mr. Smith read 
our direct examination. 

Mr. Davis: I will be glad to accommodate you if 
you want me to do it. 

Mr. Merrill: May it be understood that we deem 
it necessary for the understanding of the jury 
that this direct examination be read at this time 
rather [277] than to permit various witnesses to 
come in between the two parts of the examination. 

Mr. Davis: We have no objection to any pro- 
cedure you want to follow. 

The Court: It may be so understood. 

(Whereupon the followimg deposition was 
read by M1. Smith.) 


ded DE aes JURE es 


Called as a witness on behalf of the defendants R. J. 
Reynolds Tobaeco Company and L. R. Donnelly, 
having been first duly sworn on the Holy bible to 
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tell the truth, the whole truth, and nothing but the 
truth, was examined and testified as follows: 
Direct Examination 

Q. Will vou please state your name? 
eA, Dai 
Where do you reside? 
A. Winston-Salem, N. C. 
Q. What is your present employment, Mr. Darr? 
A. Manager of the Sales Department of the R. J. 
ey] 
Q. 


OP 


Reynolds Tobacco Company. 

How long have vou been connected with the 
R. J. Reynolds Tobacco Company ? 

A. Twenty three and a half years. 

Q. How long have you held the position as Sales 
Manager? [278] 

A. Since December 1937 

@. Do you hold any other position with the R. J. 
Reynolds Tobacco Company other than Sales Man- 
ager ? 

A. Iam also a Director of the Company, having 
been elected in December 1937. 

Q. What are your duties generally, as Sales 
Manager, with respect to the Company’s salesmen ? 

A. I have general supervision of all the salesmen 
all over the United States. 

Q. Had Rulon D. Hair been acting as a salesman 
for the R. J. Reynolds Tobacco Company prior to 
September 11, 1942? A. Yes. 

Q. When did he first become a salesman for the 
Company, if you know the approximate date? 

A. Hewas employed July 20, 1937. 
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Q. Mr. Darr, is there any other officer of the 
Company besides yourself who would know anything 
about the transactions of Rulon D. Hair in his ea- 
pacity as a salesman for the Company ? 

A. No. 

Q. To which officer of the Company would such 
information come ? 

Ne Wolnissoiice: 

Q. Is there any other officer of the Company 
other than to [279] yourself to whom such informa- 
tion would come ? A. None. 

Q. Which officer, if any, of the company, would 
have supervision of the instructions or rules that 
might be given to Rulon D. Hair from time to time 
regulating his activities as a salesman for the Com- 
pany? 

Mr. Davis: I will waive that objection. 

A. Noone but myself. 

Q@. Was a Chevrolet panel truck owned by the 
R. J. Reynolds Tobacco Company turned over to 
My. Hair in February of 1942 for his use as a sales- 
man for the Company ? 

A. That is correct, February 8, 1942. He had 
previously had a ear. 

(). He had previously had a car that belonged 
to the Company ? 

A. That is right. This just another car, a new 
ear. 

Mr. Merrill: With respect to matters pertaining 
to the car and the instructions given him relative to 
hauling guests in the car we are under the necessity 
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of introducing that from the deposition by reason 
of the testimony heretofore introduced by the plain- 
tiff, being the cross examination of Mr. Darr, and 
we are introducing that with the definite reservation 
of all the objections which we have heretofore made 
to any of the questions and answers heretofore given 
[280] touching the Myers incident or any other inci- 
dent that may be interpreted as showing in any sense 
a waiver of these instructions. We want it understood 
that we are preserving those objections. 

The Court: That is your understanding. You fix 
this in the record the way you want it. 

Mr. Merrill: We don’t want these objections 
waived by reason of this testimony as to hauhng 
suests. 

The Court: The Court wants the jury to know 
nll the facts on both sides of this matter. I don’t 
want to prohibit counsel] from making their record 
here. However, if you have objections to your own 
questions I don’t know just how that will be handled 
by you. 

Mr. Merrill: We have to put this in and I want 
to reserve our objections to the questions that Mr. 
Davis has interposed without any argument being 
later raised that we have waived those objections 
by introducing this deposition. 

The Court: That is a matter entirely up to you 
as to how the matter is handled in the record. 

Q. What instructions, if any, Mr. Darr, were 
given by the R. J. Reynolds Tobacco Company to 


200 R. J. Reynolds Tobacco Co. vs. 


(Deposition of E. A. Darr.) 
Mr. Hair as to hauling or carrying guests o1 pas- 
sengers in this truck ? 

A. ‘These instructions were contained in a print- 
ed form which [281] was signed by Hair at the time 
the car was turned over to him. 

Q. You have before you the printed form signed 
by Mr. Hair about which you have just testified ? 

A. Yes. 

Mr. Smith: The R. J. Reynolds Tobacco Com- 
pany and L. R. Donnelly offer for identification the 
paper writing referred to by the witness, and ask 
that it be marked as defendants’ exhibit. 

Mr. Merrill: I guess it will be marked as number 
17 here. 

Mr. Smith: The defendants R. J. Reynolds To- 
bacco Company and L. R. Donnelly offer in evidence 
the paper writing just referred to, and ask that it 
be taken as a part of the deposition of witness E. A. 
Darr. | 

Mr. Davis: We have no objection. I know what 
it is. 

Mr. Smith: ‘‘Salesman’s agreement to whom ear 
is delivered. RK. J. Reynolds Tobacco Company, 
Winston-Salem N. C. This will certify that there 
was delivered to me this 8 day of February 1942, at 
Salt Lake City, Utah (State) one Sedan Del. Chev 6 
1941 Model A A Sedan Del. Motor Number A A 
0917606, Silver Tag Number 9020, with the regular 
and special equipment, as fully explained in your 
letter of instructions which I have [282] carefully 
noted, and which I do hereby agree to observe in 
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operating car, and same will be followed to the best 
of my ability in making my services of more value 
as a salesman, while the car is in my charge. I 
further agree that I will be responsible for the car, 
its parts and equipment; and upon request will turn 
same over to you, your successor, or a duly author- 
ized representative of R. J. Reynolds Tobacco Com- 
pany. 

(I further agree that I will not use the car for 
any other purpose than that of furthering R. J. 
Reynolds Tobacco Company’s business as directed 
by my division manager. I understand that under 
no consideration am I to permit anyone save and 
except an employee of R. J. Reynolds Tobacco Com- 
pany to ride with me in the said ear. 

(Witness L. R. Donnelly, Division Manager’s sig- 
nature. ) 

R. D. Hair, (Salesman sign here)’’ 

There seems to be some other initials on this ex- 
iit G. RR. bo, AP we: G. Rs B: E. B. W ‘and 
J. A. W. 

Q. Was the Chevrolet truck referred to in this 
paper writing delivered to My. Hair by the Com- 
pany at the time this paper was signed ? 

A. Simultaneously. 

Q. Mr. Darr, is the prohibition against the haul- 
ing of pass- [283] engers and guests a general rule 
of the R. J. Reynolds Tobacco Company, applicable 


to all salesmen using company owned automobiles? 
i HOE Ty 
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Q. Is that or is that not a fixed rule of the 
Company ? 

A. Fixed rule. 

Q. Now, in addition to the paper writing offered 
in evidence as Defendant's exhibit 1,—it is admitted 
as exhibit 17 in this case,—were any other written 
instructions given by the R. J. Reynolds Tobacco 
Company to Mr. Hair with respect to his hauling 
guests or passengers in any vehicle belonging to the 
R. J. Reyno!ds Tobacco Company? 

A. It is a matter of constant practice for the 

Company to keep salesmen reminded, both by direct 
communications and through division managers and 
department managers who supervise salesmen’s 
work, that under no circumstances must they carry 
any passengers with them other than employees of 
the Company. On that point, here is a form letter 
dated November 4, 1937, which Mir. Hai received 
and of which we have his signed acknowledgment, 
srhere that rule is again called to his attention in 
“re last paragraph, reading as follows: ‘‘ You must 
“ot earry other passengers with you when using the 
sar, except your Division manager or an employee 
of the Company.’’ [284] 

Q@. Was a copy of the letter of instructions to 
which you have just referred, sent to Mr. Hair? 

AL igs. 

Q. Is this paper to which vou have just referred, 
an exact copy of the letter of instructions and direc- 
tions sent to him. 

im Wiabisaiexacteopy. 7 
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Mr. Smith: The defendants R. J. Reynolds To- 
bacco Company and L. R. Donnelly offer for identi- 
fication the paper just referred to by the witness 
and ask that it be marked Defendants exhibit 18. 

The defendants R. J. Reynolds Tobacco Company 
and L. R. Donnelly thereupon offer their exhibit 18 
in evidence and ask that it be taken as a part of 
the deposition of the witness E. A. Darr. 

Mr. Davis: To which I have no objection, they 
don’t need to show it tome. I am familiar with it. 

It is printed in the deposition but this is not the 
instrument which is handed to me. As far as I am 
concerned it may be copied from the deposition. 

The Court: We will take a ten minute recess and 
you can straighten this out. 


4:25 P. M. March 20, 1945 

Mr. Merrill: As a correction in the listing of 
the exhibits we wish to have the exhibit appearing 
in [285] the deposition and which is there attached 
as exhibit 2 considered now as defendants’ exhibit 
18. 

The Court: Ithink it was so marked. 

Mr. Davis: I have no objection to your reading 
it into the record. 

Mr. Merrill: Let’s have the reporter strike these 
yemarks and start over. Now, we make the offer at 
this time, to conform with the other marking on the 
exhibit, we offer exhibit number 18 and ask that it 
be deemed so marked. 

The Court: It may be so deemed marked. 

Mr. Smith: ‘‘Defendants exhibit 18. Directors: 
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Jas. A Gray, President. R. E. Lasater, Vice presi- 
dent. J. W. Glenn, Vice President. John C. Whit- 
aker Vice President. M. Kk. Motsinger, Secretary. 
S. Clay Williams, Chairman Board of Directors. 
W. N. Reynolds, Chairman Executive Committee. 
R. C. Haberkern, Purchasing Agent. L. I. Owen, 
Traffic Manager. H. 8. Stokes, Supt Leaf Process- 
ing. P. Frank Hanes, Counsel. EK. A. Darr Mgr. 
Sales Dept. R. J. Reynolds Tobacco Company, Win- 
ston Salem N. C. November 4, 1937. S-22 ¢-c- 

To Our Salesmen Operating Automobiles: 

We are sending you herewith accident report 
blanks. In ease of accident, make out report of acci- 
dent in triplicate, and send all three copies to your 
Division [286] Manager. In case vou have a serious 
accident, report it to us by wire and follow up your 
wire with a report of accident as above requested by 
first mail. 

In filling out the report blanks it is imperative 
that you answer fully every question appearing 
thereon. If an accident occurs and you are not at 
fault you should endeavor to secure settlement from 
the party causing the accident on the spot. As we 
do not carry imsurance covering damage to our ear, 
we therefore have to look to the other party for 
damages sustained by us. 

You must not carry other passengers with you 
when using the car, except your Division Manager 
or an employee of the Company. R. J. Reynolds 
‘’obacco Company. ‘I’D walk a mile for a camel’.”’ 

Q. Mr. Darr, do you have the signed acknowl- 
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edgment of the letter of instructions just referred to 
which you reecived from Mr. Hair? 

A. ‘The original acknowledgement was sent to law- 
yers in connection with a previous case in 1939. 

Mi Mermll: “We now oifer to be marked as ex- 
hibit 19 the answer to this letter that has just been 
read. 

Mr. Davis: No objection to its admission. 

The Court: It may be admitted. 

Mr. Merrill: I will read this exhibit 19 [287] 

‘“Winston-Salem N.C. November 4, 1987. To Our 
Salesmen: We enclose S-22-c-c. As we desire to 
know that our salesmen thoroughly understand all 
notices, offers, letters and circulars mailed to them 
by us, we request that you give us, in your own 
language, over your signature, the points which you 
gather from the above enclosure. Yours very truly, 
k. J. Reynolds Tobacco Company. Town, Idaho 
Falis, State, Idaho, Date March 17, 1938. S-22-c-c. 
In ease of an accident I am to fill out accident report 
in triplicate sending all three copies to my division 
manager. Or if it is a serious accident I shall wire 
you immediately following it up with the regular 
form. 

I will answer every question fullv and if the other 
car is at fault I will endeavor to make settlement on 
the spot. 

I should never carry any passengers outside of my 
division manager. R. D. Hair, Salesman. 

This report must have your immediate attention. 
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In this space name of your Division Manager. 
L. R. Donnelly. 

Q. Are they the same attorneys who are defend- 
ing this present suit ? ae VCS 

Q. <As far as you know, do they now have that 
signed acknowledgment by Mr. Hair. [288] 

A. It was sent to them. 

Q. Did you have any knowledge or information 
that these instructions and rules of the Company 
with respect to carrying guests or passengers had 
been violated by Mr. Hair at any time ? 

A. In one instanee only, in connection with an 
accident that the salesman had in Apru, 1939, when 
it was found that he had taken his wife and daughter 
in a Company ear to the railroad station and had an 
accident on his return home. 

Q. What action, if any, did: the company take 
with respect to that violation, Mr. Darr? 

A. We gave serious, consideration to getting Mr. 
Hair’s resignation; but after considerable thought, 
I decided to give him another chance. But we penal- 
ized him to the extent of making him pay $70.95 
repair bill to cover damage suffered by the company 
car. 

Q. What instructions, if any, were given him at 
that time as to his observing this regulation or rule? 

A. He was told by his Department Manager that 
if he was ever found to be carrying passengers in 
the future, there would be no second chance. 

Q. Do you or the Reynolds Tobacco Company 
have any knowledge or information about any other 
occasion on which Mr. Hair hauled or carried any 
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passengers or guests in this [289] truck or any other 
truck owned by the Reynolds Tobacco Company ? 

A. None. 

Q. Was any report ever made to you or to the 
Company to the effect that Mr. Hair had hauled 
a woman in the Company’s truck in Dubois, Idaho, 
or at any other place? 

A. No such report ever reached me or the Com- 
pany. 

Q. I direct your attention to an allegation in the 
complaint that the R. J. Reynolds Tobacco Company 
knew that Rulon D. Hair was in the habit of hauling 
enuests in the Company’s truck contrary to instruc- 
tions, and I ask you if that allegation is true? 

ee Itis not true. 

Q. Have you or the Company ever been informed 
of Mr. Hair being arrested on a charge of reckless 
driving ? 

A. No such report has reached me or the Com- 
pany. 

Q. Did you or the Company ever receive any in- 
formation indicating that Mr. Hair was a careless 
or reckless driver? 

A. Never have. 

Q. What reports, if any, have you or the R. J. 
Reynolds Tobacco Company received concerning 
any accident in which Mx. Hair was involved while 
operating a Company truck or any other vehicle? 

A. None other than the one in April, 1939, pre- 
viously mentioned. [290] 

Q. Is that the case in which some pedestrian was 
killed ? A. Yes, sir. 
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Q. What has Mr. Hair’s record been with the 
Company as to being a careful and competent 
driver, Mr. Darr? 

A. He has a record since April 1939, up to Sep- 
tember 11, 1942, of having had no accident in con- 
nection with the Company car, and has received 
letters of commendation along with merchandise 
awards in April, 1940, April 1941 and April 1942, 
which he won as the result of having maintained 
a clear record. 

Q. What form of recognition was given to him 
for this record ? 

Mr. Davis: I object to this as it calls for a self- 
serving declaration and it is immaterial. The wit- 
ness has testified without objection that the man 
had a clear record, now this is a self service declara- 
tion. 

The Court: He may answer. 

A. I have before me a carbon copy of a letter 
addressed to Mr. Hair dated June 12, 1940, com- 
mending him on a 12 months clear record. A carbon 
copy of a letter dated July 16, 1941, commending 
him on a clear record for two successive years with- 
out an accident. Anda carbon copy of a letter dated 
July 29, 1942, commending him on a three-year clear 
record without an accident. 

Q. State whether or not the originals of these 
letters were mailed from this office, from your office 
as Sales [291] Manager, and under your supervision, 
to Mr. Hair on the dates indicated ? 

A. They were. 

Q. Are those papers you have before you the 
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exact carbon copies of the originals of the letters 
mailed to Mr. Hair? 

A. They are exact carbon copies so far as the 
filling in of Mr. Hair’s name is concerned. The body 
of the letter is a form that we use, and is multi- 
graphed to save typing a great number of letters. 

Mr. Smith: The defendants R. J. Reynolds To- 
bacco Company and L. R. Donnelly offer for identi- 
fication the three paper writings referred to by the 
witness, and ask that they be marked as Defendants 
exhibits 3, 4 and 5 respectively. 

Mr. Merrill: They would be marked 20, 21 and 22 
now, and we offer them in evidence at this time. 

Mr. Davis: We object to the introduction as they 
are self-serving, immaterial, incompetent, and hear- 
say. It has been testified here they sent him sueh 
letters, and they contain matters not competent in 
any way here. 

Mr. Merrill: It is simply following up the testi- 
mony of the witness and corroborating him. 

The Court: The objection is sustained. I can’t 
sec that they are material here. [292] 

Mr. Merrill: May it please the Court. With 
reference to these exhibits we wish to renew our 
offer and call to your Honor’s attention the fact 
that the plaintiffs themselves opened this aaa 
reading the cross examination of this witness to 
the jury, on page 48 of the deposition which they 
produced, they got in evidence this answer: This 
is a part of the answer: ‘‘He would not have gotten 
three commendations for driving three years with- 
out an accident.’? The question was ‘‘Did you re- 
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eeive any unusual repair bills?’” and the answer: 
‘“‘None that would indicate any accident; otherwise, 
he would not have gotten three commendations for 
driving three years without an accident.”’ 

They placed that in evidence and we have a 
right now to follow it up and produce the entire 
econ, 

The Court: JI think that any commendation he 
received,—the fact that he did receive it would be 
immaterial. However, Mr. Merrill, if you think it 
is material I will admit them and the jury can 
judge the weight. However, they do seem tmma- 
terial to me at this time, but J will admit them. 

Mr. Merrill: I will read them to the jury at 
this time. This is exhibit 20. 

June 12, 1940. Mr, KR. D. Hair, 209 Southeiee 
St., Pocatello, Idaho. [293] 

Dear Mr. Hair: We are greatly pleased at being 
able to send to you the enclosed card and key ring 
token as evidence of the fact that vou have oper- 
ated your Company car for a period of twelve 
months ending April 15, 1940, without an accident. 

Thousands of automobile drivers in America are 
calrying or wearing tokens like this. Some have 
them engraved for ‘2 years’ and a few for ‘3 years’. 
This simply means that for one year, or two years 
or three years, they have successfully done their 
share towards saving lives on the highways by 
keeping themselves out of accidents. They have 
so well lived up to the rules and ideals of safe 
driving that they have been able to keep out of 
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even those scrapes for which others would have 
been to blame. 

These no-Accident awards are not easy to win. 
They almost alwavs mean that the operator of an 
automobile who has merited these awards has put 
real thought and effort into the matter of driving 
safely. They are not given for ‘good intentions’ 
but are given only to those who have delivered the 
goods, a reward for definite accomplishment in 
dodging the hazards that are encountered daily on 
the highways. 

So we congratulate you on your clean twelve 
months record, and we hope that this time next 
vear we [294] can exchange the enclosed for a two 
vear token. 

With best wishes, we remain,’’ 

My. Merril: Now I will read from exhibit 21, 
defendants 21. 

eemle 16, 1940) eM kk. D. Ham, 209 South 7th 
St., #4 Pocatello, Idaho. 

Dear Mr. Hair: We are glad indeed to inform 
you that according to our records vou are now 
eligible to receive the two year no accident award 
for having driven Company car for two successive 
years without an accident. It is with pleasure that! 
we send vou herewith your new emblem. 

We congratulate vou on this fine record and 
thank you for the part you have played in helping 
make the highways safer. We hope that next vear 
this time we will have the pleasure of presenting: 
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you with a three year emblem. With best wishes, 
We remain, Your very truly.” 

Mr. Merrill: JI am now going to read from De- 
fendant’s exhibit 22. 

‘July 29, 1942. Mr. R. D. Hair, Box 1166 Poca- 
tello, Idaho. Dear My. Hair: According to our 
records, as of April 16, you have driven a Com- 
pany car for a period of three years without be- 
coming involved in an accident. We want you 
to know that we appreciate the record thus made 
by you. We, therefore take great pleasure in send- 
ing you [295] our sincere congratulations and hope 
you will continue this fine record. 

It is also with pleasure that we are sending you 
herewith the enclosed, which evidence the fact that 
you have operated a car for a period of three years 
Without an accident. 

We hope that these awards will be a constant 
reminder to you of the very definite fact that it 
pays to drive carefully. 

May we, therefore, again offer you our congrat- 
wations and express the very genuine hope that we 
may have the pleasure of congratulating you on 
the completion of four years of proper and sane 
driving. 

With our best wishes, we beg to remain. Yours 
Viteve reilly, 

Q. Mr. Darr, I direct your attention to an alle- 
gation in the complaint that the R. J. Reynolds 
Tobacco Company knew that Rulon D. Hair was 
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a careless, reckless, and incompetent driver of an 
automobile, and I ask you if that allegation is true? 

Mr. Davis: I object to this; the deposition has 
been read in its entirety up to this point and it 
has all been covered, this is repetition. 

Mr. Merrill: Read the next question. 

Q@. Did you or the R. J. Reynolds Company 
ever acquire any [296] knowledge or information 
that Mr. Hair was in the habit of hauling guests 
in the Company’s truck. 

My. Davis: I have no objection except that this 
was all read and answered and gone over at least 
once and it seems to me that it is a question for 
the jury and not this witness. 

Mr. Merrill: Read the next question, Mr. 
Smith. 

Myr. Davis: I will read,—oh pardon me, I will 
object to the next question also, that deposition has 
all been read. 

Mr. Merrill: Very well, that is all the direct 
examination. Do you want to read the re-direct 
examination, Mr. Davis? 

Mr. Davis: No, it is yours, not mine. Go ahead 
and read it. 

Redirect Examination 

Q. Mr. Darr, I direct your attention to Defend- 
ant’s 1, heretofore introduced in evidence, being 
entitled ‘“‘Salesman’s agreement to Whom Car is 
Delivered’’, and ask you if you know the two signa- 
tures appearing on this instrument? 

mx I do. 
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Q. Whose signatures are they? 

A. One is the signature of R. D. Hair and the 
other is the signature of L. R. Donnelly. 

Q. Where has this paper been kept since it 
was executed, Mi. Darr? [297] 

A. In our files, as a permanent record. 

Q. Are those files kept under your supervision 
as Sales Manager for the R. J. Reynolds Tobacco 
Company ? ww ‘They are, 

Mr. Smith: That is the end of the deposition. 


L. R. DONNELLY 


recalled for cross examination under the rules, hav- 
ing heretofore been duly sworn, testifies as follows: 


Cross Examination 
By Mr. Davis: 


Q. Mr. Donnelly, [ am going to interrogate you 
concerning the letters introduced from Mr. Darr’s 
testimony and for your information and in fairness 
to you, if you want to take the deposition and turn 
to page 34, | am going to ask you about a matter 
that appears there. 

Mr. Merrill: We shall object to this, in any 
event it would necessarily be on their redirect in 
this case and not in the ease in chief. 

The Courts Overnled. I imderstand) thateine 
is called for cross examination under the rules. 
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Q. I refer to exhibit ‘‘E”’ being a letter from 
Charles E. Roe, and call your attention to the 
following: ‘Just as soon as Mr. Donnelly received 
word of this wreck he [298] wired me brief details 
of what happened. I replied by wire for him to 
proceed to Pocatello and get full information as I 
planned on calling him long distance.’’ Did you 
receive that wire to come to Pocatello and get that 
information ? A. I did. 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial and does not pertain to any 
issue of this case. 

The Court: Overruled. The answer may stand. 

Q. As a result of that wire you came up as 
suggested to Pocatello and made a complete im, 
vestigation, didn’t vou? ey Yes, sim: 

Q. You were representing Mr. Roe and going 
under instructions from him. 

A. I was representing the Company. 

Q. What is his position. 

A. He was my immediate superior. 

Q. I call vour attention to the top of page 34 
of the deposition of Mr. Darr to a letter from 
Mr. Roe in which he said: ‘‘I am attaching hereto 
a letter just received from Mr. Donnelly which is 
self explanatory, together with clipping relative 
to Mr. Hair’s accident in Pocatello.’’ You sent 
Mi. Roe the letter together with the [299] clipping 
from the newspaper, referring to the accident? 

My. Merrill: The same objection. 

The Court: The same ruling. 
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A. I did. 

Q. Calling your attention to page 32 of the 
deposition of Mr. Darr. In the first paragraph 
of that letter you state: ‘‘Inclosed find newspaper 
clipping that was eut from local paper.”’ 

Mr. Merrill: The same objection as previously 
made. 

The Court: The same ruling. 

A. I said that, yes. 

Q. That was from the local, the Pocatello 
Tribune. 

A. T cannot say which paper but it was a news- 
paper. 

@. The paper published in Pocatello? 

A. I obtained it here in Pocatello. 

@. You read the newspaper reports of this 
Myers’ accident? 

A. I read them after I made the investigation. 

@. -In the letter you said that you knew that the 
clipping was all wrong because you had _ investi- 


gated the accident. A. That is correct. 
@. And that is what you wrote? 
A.) Yess sum 


@. You read all the newspaper reports of the 
accident at that time? 

A. I read some of them. [800] 

Q. You were making a complete investigation 
to find out what the facts were? 

BV cs, thay enielt. 

Q. You looked the matter up and tried to find 
out all the information you could? 
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me Yes, sir. 

Q. Tried to get all the information with refer- 
ence to whether this man Hair hauled guests? 

ie CS, Sir. 

Q. Went to the Police station and demanded 
possession of your car? 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial. 

The Court: He may answer. 

me 6Y es, siF’ 

Q. And in your letter you stated that you went 
over and got tough with the Police Department 
and pulled a bluff on them. 

My. Merrill: Objected to as the letter is the 
best evidence, and it is irrelevant for any purpose. 

The Court: He may answer. 

A. I tried to obtain the release of the car. 

Q. Who did you talk to over at the police 
station ? 

A. I imagine it was the sergeant,—the man in 
charge. 

Q. Did you ever see Mr. Pugmire, the chief of 
police? [3801] A. Ihave seen him. 

Q. Did vou talk to him at that time? 

A. I don’t remember. 

Q. Didn’t you ask Pugmire to give vou the re- 
lease of the automobile? 

A. I asked someone, I don’t know who it was. 

Q. Did you say that you did or didn’t talk to 
Chief Pugmire ? A. I don’t remember. 

Q. You knew Mr. Pugmire? A Nesasin: 
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Q. Didn't tell you at that time,—vou did say 
that you saw him? A. I have seen hin, yes. 

Q. Didn’t Chief Pugmire tell you at that time 
that Mr. Hair was under the influence of intoxi- 
eating liquor when he struck My. Myers? 

A. He did not. 

Q. Didn’t he tell you that Mr. Eckersley who 
was with him was also under the influence of 
liquor? 

Mr. Merri:ti: We object to this testimony; 11 
is entirely immaterial for any purpose in this ease, 
andi 1s sprejudicial, 

Whe Court: He may answer. 

AG NO. cu: 

Q. Didn't he tell vou that he found intoxicating 
liquor in [302] the truck belonging to the Reynolds 
Tobaeco Company ? 

A. Yes, he told me that. I will not say that it 
was Mr. Pugmire who told me, but it was some 
officer. 

Q. You found out at the police station that 
they found intoxicating liquor in the car belonging 
to the Revnolds Tobaceo Company ? 

A. That's right. 

Q. You didn't tell Mr. Darr that in your report 
to him. 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial. 

Mie Court: Het, answer. 

A. I don’t recall. 
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Q. You found out that Mr. Eckersley was a 
passenger in that car, didn’t you? 

A. Yes, sir. 

Q. And you didn’t report that to the Company ? 

A. Not in this letter, no sir, I didn’t. 

Q. Then vou did report to the Company later 
that Mr. Eckersley was a passenger in this car? 

A. I reported it to Mr. Roe. 

Q. You knew that Mr. Eckersley was a_ pas- 
senger in the car with Hair at the time vou wrote 
this first letter? A. No, sir. 

Q. You didn’t know that? A. No, sir. 

Q. And Mr. Donnelly, vou also knew that he 
wasn’t going from [803] the station, and that state- 
ment wasn’t true? 

A. I veported that I found in the investigation, 
what I thought was the truth. 

Q. Didn’t you find out that he didn’t take his 
wife to the station at four o’clock in the morning 
but that he had Mr. Eckersley with him and that 
they had been out to the El Rio club? 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial and not within the issues. 

The Court: He may answer. 

A. Later on I found that he was in the ear. 

Q. Did you report that to vour superior? 

A. I reported it to Mr. Roe. 

@. You found from the newspaper that it was 
claimed that Mr. Eckersley, who was with him, 
Was intoxicated? 


270 R. J. Reynolds Tobacco Co. vs. 


(Testimony of L. R. Donnelly.) 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial. 

The Court: He may answer. 

A. I don’t remember what was in that clipping. 

Q. You sent that clipping to Mr. Roe, didn’t 
you? A. I sent a clipping to him. 

Q. Now, Mr. Donnelly, referring to exhibit 23, 
Plaintiffs’ exhibit 23, I will ask you to look at it. 
That is the newspaper report that you sent the 
clipping from, which was sent to Mr. Roe? 

A. I wouldn’t say. [304] 

Q. Read it and see if it is the one you sent to 
him. Just read it to yourself. 

A. It is a clipping, but I wouldn’t say it was 
the clipping that I sent to Mr. Roe. 

Q. You know, as a matter of fact, that is the 
clipping you sent. The one you sent when you 
said ‘‘you will note how the papers are playing 


this up’’. A. I do not know that. 

Q. Did you read that when you were in Poeca- 
tello? A. I don’t know that I did. 

Q. Did you read similar accounts? 

A. I read accounts of it. 

@. Did you read that or not, Mr. Donnelly? 

A. I wouldn’t say. 

Q. You were reading newspaper accounts to get 


such information as you could, were you not? 

Mr. Merrill: QObjected to as incompetent, irrel- 
evant and immaterial. 

The Court: He may answer. 
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A. Yes, I read the accounts but I had made an 
investigation before it was published. 

Q. You read this newspaper article ? 

A. I read newspaper articles. 

Q. You read the newspaper article which has 
been shown you when you were here in Pocatello? 

A. I read several, I wouldn’t say I read this 
one. [305] 

Q. You were reading all of them to find out 
What you could? 

A. I wasn’t buying all the newspapers. If they 
happened to be in the newspaper that I bought 
[ read it. 

@. What is the date of the exhibit? 

Pee April 16, 1939) 

Q. I call your attention to the letter dated April 
17, 1939 and ask you if that refreshes your recol- 
lection any on this matter? A. No, sir. 

Q. You were in Pocatello on April 16th? 

Pee Yes, sir. 

Q. You know that you were here on the 16th? 

A. I don’t know whether I was here on the 16th 
or the 17th. 

Q. Do you know how many papers are published 
in Pocatello? A. No. 

Mr. Davis: I offer in evidence exhibit marked 
Plaintiffs’ exhibit 23, that part of the exhibit which 
refers to the accident with reference to Jacob 
Myers. We offer it upon two theories: First, that 
the evidence is sufficient to justify its introduction 
ou the theory that he sent this clipping at that 


272 R. J. Reynolds Tobacco Co. vs. 


(Testimony of L. R. Donnelly.) 

time, and, second, that. it was in a newspaper of 
general circulation and that he was sent here for 
the purpose of making an investigation and that 
he is charged with knowledge of matter that therein 
appear. [306] 

Mr. Merrill: That is objected to as not being 
eompetent evidence showing that this was the clip- 
ping which was imelosed in the letter. If they 
wanted that information why didn’t they ask Mr. 
Darr? He could have supphed the chipping. The 
Court will take judicial notice that there are papers 
circulated in Poeatello other than the Pocatello 
Tribune, especially the Salt Lake Tribune which 
has as great a circulation as the Pocatello paper. 
Without proof of the fact that the clipping was 
sent it would not be proper to admit such evidence 
as this. 

We object on the ground that it is incompetent, 
irrelevant and immaterial and prejudicial. It has 
not been properly identified. 

The Court: There is a strong presumption that 
this is the article, or an article which Mr. Donnelly 
has read. Whether it was the article that he sent 
in the letter or not, there is no direct proof, but 
there is also a strong presumption that it was the 
article attached to the letter. I will reserve ruling 
on that for the present. 

Q. You did not expect to be shown that news- 
paper with that article in at this time, did you? 

A. I ask to see it again, please. 


George H. Newby, et al. 2s 


(Testimony of L. R. Donnelly.) 

Q. Certainly. You didn’t expect me to produce 
it at this time, did you? [3807] 

feeeNo, 1 didn’t expect it, but 

Mr. Merrill: Objected to as incompetent, imma- 
terial and irrelevant. 

The Court: He has answered, it may stand. 

A. Nothing surprises me. 

Q. Nothing surprises you? 

fee Uhiat’s rich. 

Q. You are fearful of admitting here that you 


read that newspaper article, aren’t yon? 

Mr. Mervill: Objected to as incompetent, irrel- 
evant and immaterial, and argumentative. 

The Court: He may answer. 

A. I am not fearful. I don’t want to admit 
something that I didn’t send in. 

Q. Regardless of sending it in. You know that 
you never came here to Pocatello to make that 
complete investigation without reading these va- 
rious articles that were published about it. 

Mr. Merrill: We object to that as being argu- 
mentative. 

The Court: He may answer. 

A. Yes, I have said that I read several articles. 

Q. You know that you read that article in that 
paper ? 

A. No, I don’t know that I read this. I don’t 
know whether I read this or not. [808] 

Q. Did you read it carefully just now? 

Eee Y.G5, Sit: 
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Q. Did you read other articles that had the same 
information and the same claims in them? 

A. Well, I read several. 

Q. Did you read other newspaper articles that 
contained the same thing that is in that article? 

A. I read several newspapers, yes, sir. 

Q. What did you mean when you told your 
superior that the newspapers were trying to play 
up this accident? Explain what was in that clip- 
ping you sent that indicated that they were trying 
to play up the accident. 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial, argumentative and not 
proper cross examination. 

The Court: He may answer. 

A. I don’t remember. 

Q. You don’t remember that? A. No, sir. 

Q. In the clipping that you sent did it contain 
a statement the same as the article you read here 
where the police claimed that this man was driving 
while intoxicated and that he was held on a drunken 
driving charge and that he was going to be arrested 
for manslaughter ? 

Mr. Merrill: Objected to as incompetent, [309] 
irrelevant and immaterial and not the best evi- 
dence. 

The Court: I suppose the newspaper clipping 
which was sent by Mi. Donnelly would be in the 
possession of the defendants. He may answer. 

A. It evidently gave an account of the accident 
which I didn’t agree with. 
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Q. But you did know that there were claims 
in that article with which vou didn’t agree? 

Mr. Merrill: Objected to as argumentative and 
repetition. 

The Court: He may answer. 

A. I mean by that, that from the investigation 
I made J found things that didn’t agree with thei 
article. 

Q. You knew that it was claimed by the police 
that he was drunk while he was driving the car? 

A. I didn’t know that. 

Mr. Merrill: We make the same objection to 
that question. 

The Court: It has been answered and the an- 
Swer may stand. 

Q. You attended the trial in the District Court 
where Mr. Hair was tried under the indictment? 

Mr. Merrill: We object to that as incompetent, 
irelevant and immaterial and on the grounds that 
we have discussed here before. It is prejudicial 
and it is entirely [810] immaterial and irrelevant 
to anv of the issues here. 

The Court: That would be true if it is not con- 
nected up, but at this time I will let him answer. 
A. I attended part of the trial of Mr. Hair. 

Q. You attended part of the trial? 

ieee Ses, sir’. 

Q. Did you attend at the time,—strike that, 
please——do you recall being in the Court room 
when Mr. Pugmire, the chief of police, testified. In 
the District Court here in Pocatello? 


376 R. J. Reynolds Tobacco Co. vs. 


(Testimony of L. R. Donnelly.) 

A. I think I was there. 

Q. You heard Mr. Pugmire testify at that time 
that he took whiskey out of the Reynolds Tobacco 
Company truck that Mr. Hair was driving when 
Mr. Myers was killed? 

Mr. Merrill: Objected to as not the best evi- 
dence of what Mr. Pugmire testified. 

The Court: He may answer. 

Aj Yes@sin. 

Q. You keard Mr. Pugmire testify that Mh. 
Hair was under the influence of intoxicating liquor 
and had been drinking when he struck Mr. Myers, 
didn’t you? 

Mr. Merrill: Objected to as incompetent. irrel- 
evant and immaterial and not the best evidence of 
what the testimony was. It is also prejudicial. 

The Court: He may answer. [311] 

eeeees, SIT, 

@. And vou heard him testify that Mia. &ckersley 
who was in the car with Mr. Hair had been drink- 
ing? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial and not the best evidence. 

The Court: He may answer. 

A. Can I make this statement? I was there 
when Mr. Pugmire was on the witness stand and I 
don’t recall now what the questions about Eckersley 
were and what his answers were. 

Q. You didn’t report to Mr. Darr any of these 
faets and did not report that vou heard the testi- 
mony that this man drove your ear or truck while 


George H. Newby, et al. 2 


(Testimony of L. R. Donnelly.) 
he was drunk and while he was drinking intoxieat- 
ing liquor? 

Mr. Merrill: The same objection. 

The Court: He may answer. 

A. I believe he did. 

Q. Mr. Donnelly, my question was: you didn’t 
report what you heard the Police state. 

A. I reported to Mr. Roe, my superior. 

@. Did vou report to Mr. Roe, that Mr. Pugmire, 
the Chief of Pole, had testified that this man was 
under the influence of intoxicating liquor when he 
struck Mr. Myers? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immatrial, and not the best evidence. [812] 

The Court: He may answer. 

eee old iam what I heard at the trial. 

Q. You told lim what you heard them testify 
io ? A. Yes, sit. 

@. That My. Eckersley was drinking. 

A. I remember 

My. Merrill: Just a minute. We object to that 
on the same grounds. 


The Court: He may answer. 

A. J remember telling him that Mr. Eckersley 
was with M1. Elaix at the time. 

Q. You told them they had liquor in the truck 
and that the officers found it? 

Mr. Merrill: We make the same objection on 
the same grounds as heretofore stated. 

The Court: Overruled, he may answer. 

Eee 65, Sin. 
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Q. Do you recall when the trial was? 

A. No. 

Q. Would it refresh your memory if I said that 
it was in December, 1939? 

A. Yes, that is right. 

Q. After you called that to Mr. Roe’s attention, 
Mr. Hair continued to drive the Company truck? 

A. Yes, sir. [813] 

Mr. Davis: That is all at this time, if the Court 
was going to adjourn at this time, however, I will 
want to continue the examination in the morning. 

The Court: Yes, we will recess at this time until 
10 in the morning. You will meet the Court at 10 
tomorrow morning. 


March 21, 1945, 10 O’clock 


The Court: I will sustain the objection to the 
admission of the newspaper clipping with the un- 
derstanding that 1t might be reoffered later. 

Q. Now, Mr. Donnelly, again calling your atten- 
tion to your letter and report. Would you like to 
have the deposition with you so that you may be 
advised if the questions are asked correctly ? 

A. Yes, I think so. 

Q. On page 32 of the deposition I call your at- 
tention to the statement there, ‘‘I investigated the 
accident myself.’’ Now, who did you talk to and 
who did you go to see in your investigation ? 

Mr. Merrill: Objected to as immaterial. We are 
not trying that case here. The only possible the- 
ory is that they had knowledge of this one infrac- 
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tion. That is the only possible reason that the evi- 
dence could be suggested. 

The Court: Overruled. [814] 

A. The parties that I called during the investiga, | 
tion as near as [ can remember about six vears ago, 
is that I first went to the Police Station and I got 
their version of the accident, and then I called on 
our jobbers, our dealers and his landlord and his 
personal acqnaintances and anybody that seemed 
to know anything about the accident. 

Q. You were trying to get any information you 
eould from any source? oe Ves sin, 

Q. When vou called on the Police and got their 
version; the version they gave you was that Mr. 
Hair was intoxicated when he killed Mi. Mvers? 

Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial. 

The Court: Overruled. 

A. I called on the physician who examined Mr. 
Hair shortly after the accident and he emphatically 
said that Ma. Hair was not intoxicated. 

Q. What physician was that? 

Pere Etoliant, 1 thinik. 

Q. Did you hear Doctor Hughart testify in that 
case? INE NSS S10, 

Q. He was not a policeman ? AS No, sir 

@. When vou got the Police version, it was that 
the man was [815] intoxicated when he had the 
accident ? A. No, sir, they did not. 

@. What did they tell you? 

A. They told me of the accident and what they 
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found, where the accident happened. I don’t re- 
call anybody giving his opinion as to the condition 
of Mr. Hair outside of the physician. 

@. Who did you talk to at the Police station? 

Mr. Merrill: Objected to as incompetent, in- 
relevant and immaterial for any purposes, it is 
repetition and doesn’t tend to prove any issue in 
this case. 

The Court: He may answer. 

A. I talked to the physician mostly and _ to 
some policeman, I think it was the sergeant. 

(). Was it the desk sergeant? 

A. IJ cannot say. 

@. Did you write his name down ? 

A. No, sir. 

Q. Did you take any notes in making this inves- 
tigation ? A. Several notes, ves, sir. 

Q. Whoever was the deck sergeant on April 15, 
1939, that was the man you talked to? 

A. Whoever was at the police station. 

Q. What time of day was it? 

A. I don’t remember. [316] 

Q. Did you talk to Mr. Pugmire, the Police 
Chief, that day? 

Mr. Merrill: May I have my objection to this? 

The Court: Yes, and f will make the same trul- 
ing. I think, Mr. Merrill, it would be better to make 
the objections. 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer. 
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A. It is possible that I talked to Pugmire if 
he was there. I don’t recall who was theve. 

Q. Can you tell whether you talked to the Chief 
of Police, Mr. Pugmire? 

A. I don’t remember. 

@. You don’t remember? 

ne No, sim, 2 don irenrember: 

Q. Now, Mr. Donnelly, I call your attention to 
this statement in your letter at the bottom of the 
page: ‘‘The police had the Company car parked 
on the street so everyone could look at it,—strike 
that—‘‘The police had the Company car parked 
on the street so everyone could see it and cause pub- 
lic sentiment against Mr. Hair to strengthen their 
ease.”” Why did you make that statement? 

Mr. Merrill: Objected to as incompetent, [317] 
irrelevant and immaterial. 

The Court: He may answer. 

A. Beeause I believed it was true. 

Q. What made you believe it was true? 

A. I tried to get the car and at first I was re- 
fused; they refused to let me have it. 

Q. Who refused to give it to you? 

A. Whoever was at the police station. 

Q. Was it this desk sergeant? 

A. It must have been. 

Q. Did he tell vou why he refused? 

A. He might, it is possible that he did but I 
don’t remember. 

Q. Now, Mr. Donnelly, I call your attention to 
the top of the next page: ‘‘When I got to Poea- 
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tello I tried to have the car released but they 
only got tough about it and...’ Now, who was it 
that got tough about it? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial for any purpose. 

The Court: He may answer. 

A. It was evidently the policeman at the police 
station. 

@. That is the desk sergeant ? 

A. I wouldn’t say that, but whoever was there. 

Q. Did you talk to more than one Policeman 
about it? 

A. I probably could have talked to several. 

Q@. Isn’t it a fact that they told you that the 
question of [318] the release was up to the Chief 
of Police and you would have to talk to him? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer. 


oe On Sil’. 
Q. Your truck was filled with Company to- 
bacco? A. That is correct. 


Q. Had advertising matter of the Company ? 
A. Yes, sit. 


Q. And bore advertising of the Company on the 


truck ? A. Yes, sit. 
Q. In your letter you stated that it was the 
cause of nnjust advertising. A. Yes, sit. 


Q. You considered that because of the adver- 
tising on the truck, advertising the Reynolds To- 
bacco Company? 
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Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer. 

A. ‘There were more reasons. 

Q. What were they? 

A. There was quite a crowd there forming their 
opinion of the car when I went by. 

@. Did the car have printed on it, your name— 
that is, the [819] Reynolds Tobacco Company ? 

A. I don’t believe so. 

@. Prince Albert Tobacco and Camel Cigarettes 
are products of the Reynolds Tobacco Company ? 

my Yes, sit: 

@. Products they sell and advertise ? 

Ee Yes, sir. 

Q. You are familiar with the truck that Mv. 
Hair was driving when Mrs. Newby lost her life? 

me «YY: CS, SIT” 

Q. And it had advertising on the side? 

me Y eS, sir. 

Q. Of Prince Albert Tobacco and Camel Ciga- 


rettes? Ave ia cera lit, 
Q. That was for the purpose of advertising these 
products ? AW Ves, sit: 


Q. Mr. Hair carried advertisements of the Com- 
pany and a part of his business was to advertise 
the products of the Reynolds Tobacco Company ? 

Mr. Mrerill: Objected to as incompetent, it- 
relevant and immaterial. 

The Court: He may answer. 

A. Yes, sir. 
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Q. Do you, or did you at that time, I mean now, 
in 1939 work [320] on a commission for the Com- 
pany? 

Mr. Merrill: Now that is entirely immaterial 
and we object on that ground. 

The Court: I think he may answer. 

eee NO; Sir, 

Q. You wanted to keep Mr. Hair on because you 
considered him a good salesman ? 

A. Not wholly. 

Mr. Merrill: That is objected to as incompe- 
tent and immaterial. 

The Court: He may answer. 

A. Not wholly. 

Q. What was the other reason or reasons? 

A. I didn’t believe that he was trying to violate 
any of the rules of the Company, however, he did 
violate the rules by taking his wife to the train, 
but it was necessary for him to have transportation, 
and this accident happened on the return trip. Aft- 
er investigating the dealers and jobbers and look- 
ing into his work, I found that he was really doing 
a good job. 

@. Were those the only reasons? 

A. Mainly. 

@. You stated before that the jury recommended 
leniency ? 

A. That wes another reason. [321] 

@. You took that into consideration ? 

A. Yes. 


George H. Newby, et al. 285 


(Testimony of L. R. Donnelly.) 

Q. I mean, Mr. Donnelly, you took that into 
consideration when you gave him another chance? 

mee that’s right. 

Mr. Merrill: We object to that as incompetent, 
irrelevant and immaterial as to any issue here. 

The Court: He has answered and the answer 
may stand. 

@. That was one of the reasons why you recom- 
mended that he be given another chance? 

A. That was one of the reasons. 

@. Because the jury recommended leniency ? 

A. Extreme leniency. 

Q. I call your attention to the fact that the case 
was never tried until December, 1939, and you made! 
this recommendation in April, 1939, so that you 
couldn't have based it on the ground that the jury 
recommended leniency because Mr. Hair had not 
been convicted of any crime at that time. 

A. No, he had not been convicted in April. 

Q. So the jury had not recommended leniency ? 

& Not at thatetine: 

Q. So that was not one of the reasons that you 
recommended that he be given another chance? 

Mr. Merrill: That is objected to as entirely im- 
material. 

The Court: He may answer. 

A. That was one of the reasons. 

Q. That was one of the reasons that you recom- 
mended that he be kept on. 

A. He was never discharged. 
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Q. But the Jury had not recommended any 
leniency at that time? A. No. 

Q. You didn’t take that into consideration when 
you recommended it first ? 

A. When I first recommended it,—I didn’t ree- 
ommend it at that time because I didn’t know. 

Q. No, vou didn’t know. Now, you stayed in 
Pocatello during all of the trial of Mr. Hair in 
the State District Court ? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer. 

A. I don’t recall whether I was here for the en- 
tire trial. 

@. And were registered at the Bannock Hotel? 

A. I think I was registered at the Whitman. 

Q. Were vou at Company expense when you at- 
tended that trial? 

Mr. Merrill: Now that certainly is immaterial 
and we object on that ground. 

The Court: He may answer. [323] 

eee ceo mc)". 

Q. You consulted with Mr. Hair’s attorneys, 
Black and Black, at that time, during the trial? 

Mr. Merrill: The same objection. 

The Court: He may answer. 

A. I talked to Black and Black. 

Q. And was that when they talked over his de- 
fense? 

Mr. Merrill: Objected to on the same grounds. 

The Court: The same ruling. 
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A. Not that I recall now. 

Q. You went back and forth with them and Mr. 
Hair to the Court house while it was being tried? 

A. I did not. 

Q. And were in their office many times when 
the case was being tried? 

Mr. Merrill: I make the same objection that this 
is Immaterial. 

The Court: He may answer. 

A. In whose office? 

@. Black and Black’s office. 

A. Yes, sir, several times making my _ inves- 
tigation. 

Q. And talking about this case? 

A. Possibly, ves. 

Q. And after the jury brought in their ver- 
dict did you go to [324] the District Judge con- 
cerning leniency for this man Hair? 

Mr. Merrill: We object on the ground that it 
is immaterial. 

The Court: He may answer. 

A. I did not. 

@. Did you ever talk to Judge Downing about 
it? 

Mr. Merrill: Objected to as incompetent and en- 
tirely immaterial to any issue in this case. 

The Court: He may answer. 

A. I don’t remember. 

Q. When you were here at that trial and after 
it was over, you reported the fact to Mr. Roe, your 
superior, that Mr. Hair had been convicted, didn’t 
you? 
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Mr. Merrill: Objected to on the same grounds. 

The Court: The same ruling. 

A. I reported and he also made an investigation. 

Q. While you were here attending that trial and 
talking to Black and Black and also to Hair, you 
know at that time, and you found out at that time 
that Mr. Hair had trouble in driving at Dubois, 
Idaho, didn’t you? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial to any issue, and prejudicial. 

The Court: He may answer. 

Weelediad mot, [325] 

@. Where were you when this trouble occurred 
at Dubois? 

Mr. Merrill: We object to that as incompetent, 
irrelevant and immaterial. There is no evidence 
that there was any such occurrence. 

The Court: I will sustain the objection at this 
time, — 

@. Did you take any pictures of the right-of-way 
at the scene of the last accident? 

Ae didenot. 

Q. Did you have any pictures taken there? 

A. I did not. 

Q. Did vou make any investigation of the tracks 
at the scene of that accident ? 

A. T{ went out and tried to find the place but I 
couldn’t find the place. The car had been removed. 

Q. Who went with you? A. Myself. 

Mr. Davis: I will ask the defendants to pro- 
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duce the newspaper clipping that was mailed to 
Mr. Roe. I will ask this witness. 

Q. Mr. Donnelly, I will ask you to produce the 
newspaper clipping that was mailed by you to Mr. 
Roe. 

Myr. Merrill: Now, that is objected to. It is ap- 
parent that no request has been made for its pro- 
duction [826] here. This newspaper clipping ap- 
parently is in North Carolina. The rules provide 
how he could have obtained it. They could have 
asked for it at the time of the examination of Mr. 
Darr. They could have asked during the last two 
vears, or they could have asked Mr. Roe. Counsel 
knows that when a newspaper is mailed it is not in 
the possession of the one who mails it. The ques- 
tion is Improper from any standpoint. 

ihe Court: “Ele witness niay answer. He Gan 
tell whether he can produce it or not. | 

A. Iam unable to produce it. 

Mr. Davis: Now I ask defendants if they will 
produce it. 

Mr. Merrill: We will be glad to do it, but it 
will probably take a week at least, but we will be 
glad to produee it. 

The Court: You don’t have it here? 

Mr. Merrill: No, I never have seen it. The only 
information we have is what appears in that depo- 
sition, and that was taken in North Carolina. 

The Court: Well, the matter seems to be settled 
for the present, if you haven’t it, then, of course, 
you can’t produce something you haven’t. ‘ 
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Q. When Mr. Hair was given the truck, he was 
given blanks [327] upon which to make out reports 
in the event he had an accident? 

eee Dat Sere inte 

Q. Those are furnished by the Company and 
mailed out by the Company ? 

A. You say mailed out by the Company? 

@. Well, did you give them to Mr. Hair? 

A. Could have been done either way. 

Q. You are familiar with the two reports he 
made out, of the accident in which Mrs. Newby was 
fatally mjured, either the same day or the next day? 

Ae Yes, sir. 

@. One was made in your presence, was it not? 

A. Not in my presence. 

Q. Well, you saw it? A. That’s nght. 

Q. The instructions in one of your exhibits,— 
the instructions to the salesmen and to Myr. Hair, 
was that in the event of an accident to make those 
in triplicate and send one to the division manager. 

A. ‘To send all three to me. 

@. So you were familiar with one of the reports 
that he made out in Montpelier and which has been 
introduced in evidence here. 

A. I am familiar with it. [3828] 

Q. And you were familiar with it in Montpelier 
at the time he made it out? A. Yes, I was. 

Q. Now, Mr. Donnelly, what time during the 
day of April 15, 1939, was it that you went to the 
Police Station here? What time of the day was it 
that you went there? 
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Mr. Merrill: Objected to as immaterial. This 
has been asked and answered before and it seems 
he is just trying to catch this witness. 

Mr. Davis: J am no such thing. 

The Court: He may answer. 

A. In April, 1939, that is six years ago. 

Q. Sergeant Rush was on the desk from seven 
to three and Sergeant Thomas from three to eleven. 
Now, what time was it? Was it between seven 
and three or between three and eleven? 

Eee L would isan, 

@. You don’t know—you haven’t any idea. 

A. I don’t have any idea. 

Q. You don’t know what time it was that you 
were there when this crowd was around this car? 
It was several times during the day. 

Before noon or after noon ? 

1 wouldn’t say. 

You have no idea? 

ING, Si; ley eilgin rca 329) 

Was Grace, Idaho, in Mr. Hair’s territory 
on SP itember 11, 1942, or do you know that, Mr. 


OPOorPop 


Donnelly ? A. Itjwas: 
@. And was Montpelier? A. It was. 
Q. Was Soda Springs? A. Yes, sir. 
Q. Was Pocatello? Pelt vas, yes, Sir, 


Q. Did Mr. Hair have exclusive control and 
management of this truck, this panel truck? 

im NO. 

Q. Who else had any control of it? 
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A. I supervised the use of the truck, and the 
Company did. 

Q@. Were you supervising it when you were out 
of the State? 

A. He has his instructions how to handle it. 

Q. He had control as far as to what time he 
had to drive it, when he drove it and where? 

A. He had his instructions how to handle the 
truck and he was supposed to follow the imstrue- 


tions. 

Q. Was anvbody there to see that he followed 
the mstructions ? A. Noo sm 

Q. Nobody to personally supervise the use of 
it except Mr. Hair? Ne ING cae. 

Q. He could go and get the car and take it any 
time he pleased? A. Yes, sir. [330] 


Q. He had charge of having it oiled and greased 
and taking care of it? 


iN, late: Chick: 
Q. Keeping it washed and in good condition? 
AS SESS. SE: 


Q. What was his instructions as to keeping it 
clean and in good condition so that it would be good 
advertising for the company ? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer. 

A. He was told to keep it in good shape, not for 
advertising, but so the car was in good condition. 

Q. What about keeping it clean and washed? 
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A. He was instructed not to have the car washed 
over once a month. 

Q. You instructed him on that? 

Eve Yes, Sir. 

Q. Did he carry tobacco and other company 
products in the truck? A. Yes, sir. 

Q. And advertising matter, he carried that in 
it also? A, Yes; sir. 

Q. You stated a minute ago that one of the 
reasons that vou [331] recommended that Mr. Hair 
be continued on his job was that he was taking his 
wife to the depot and returning from that trip 
he had this accident ? 

A. Se said he violated the rule, but that was his 
reason for using the ear. 

Q. But you found out that he had Mr. Eckers- 
ley with him and that he hadn’t come from the depot, 
but from the El Rio mght club. 


ieee did not. 
Q. Didn’t you make inquiry as to where he was 
coming from? A. I talked to them. 


Q. And they told you Mr. Eckersley was with 
him? 

A. Yes, they informed me that the man was with 
him. 

Q. And you tried to conceal that from your su- 
perior ? 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial, and not proper cross examina- 
tion. 

The Court: He may answer. 
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A. I didn’t think it was necessary. 

Q. You didn’t think it was necessary to tell your 
superior ? A. No, sir. 

Q. When Mr. Darr consented that this man be 
kept you never had told him that Mr. Eckersley was 
with him in the car, had you, Mr. Donnelly ? 

A. Ihave told my superior officer. 

Q. You told Mr. Roe that Mr. Eckersley was in 
the car? [832] 

A. ‘That is who I was to report to. 

Q. You didn’t tell him in the written report? 

A. I didn’t know it then. 

Q. Do you go over your territory,—your sales- 
men’s territory ? A. Yes, sir. 

Q. Frequently? 

A. As frequently as I could. 

Q. How often during 1939, 1940 and 1941 did 
you come to Mr. Hair’s territory? 

About once a month. 

Did you go over the territory ? 

Whenever he happened to be so I could. 
Where did you go? 

Wherever he happened to be. 

. Would you see him at different places in the 
territory ? 

A. Mostly in Poeatello, his headquarters. 

@. Did you ever see him at Pond’s? 

A. I don’t recall where Pond’s is. 

@. It is a resort between Ashton and West Yel- 
lowstone. 


A. It is possible that I saw him there. 


OPpoPe> 
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@. Was his wife with him then? 

A. JI don’t think he had his wife with him. 

Q. Did you have your wife with you? 

A. On a vacation. [333] 

Q. Did Mr. Hair have his wife? 

Ewer Ves, Sir: 

@. In the company truck? A. No, sir. 

Q. Did you ever see Mr. Hair there with the 
company truck ? A. No, sir. 

Q@. Did you ever see him at any resort around 
Ashton with the truck? A. No, sir. 


Q. You and your wife and Mr. Hair and his wife 
spent your vacation at Ponds? 

A. Yes, that’s right. 

Q. Were you at his home in Pocatello at any 
time ? A. Yes, I have been there. 

Q. Did you ever have any meals there? 

A. I have had meals there, yes. 

Q. After this Myers accident you took Mr. Hair 
to the hotel where you and Mr. Roe and Mrs. Hair 
were all there together? A. Yes, sir. 

@. You made it clear to Mr. Hair at that time 
that if he ever hauled his wife or anyone else in that 
truck that he would be immediately discharged ? 

A. That’s right. 

Q. Mus. Hair wanted to help him? [334] 

Peel hat’s tight. 

Q. Mrs. Hair knew that if she ever rode in that 
truck again he would be discharged? 

eee es, Sit’. 

Q. You knew that Mr. Hair used his truck to eall 
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on people who handled your products and who oper- 
ated night clubs and taverns and places of that kind? 
A. Yes, sir. 
@. You knew that it was necessary to call on 
these people at night sometimes? 


A. No, sir. 
Q. Were his instructions given as to the time 
he was to use the truck? A. Yes, sir. 


Q. And what were his instructions as to the time 
he was to use the company truck? 
A. He was to have the truck in the garage at 


sundown. 
Q. He could use it at 4:15, 4:30 and 5 o’clock in 
the daytime? A. On company business. 


Q@. Now, Mr. Donnelly, you recall seeing Mr. 
Newby and his brother-in-law after this accident? 

A. Yes, sir. 

Q. Is it a fact that you were concerned about 
what kind of a doctor they had. Whether they had 
a good doctor? 

Mr. Merrill: Objected to as not proper cross- 
[330] examination. It would be all right after we 
put him on as our witness. 

The Court: I think he can cross examine him 
on this. He may answer. 

A. I was concerned with whether they had a 
doctor. 

@. Were you going to get another doctor if you 
thought the one they had wasn’t giving proper treat- 
ment ? A. No, sir. 
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Q. What remark did you make about a passenger 
in Mr. Hair’s ear, at that time? What did you say? 

A. I made the remark,—I asked Han, ‘‘my God 
did you have a passenger ?”’ 

Q. Didn’t you say: ‘‘My God did you have an- 
other passenger ?’’ A. Not at that time. 

Q. Didn’t you testify before that you said ‘“My 
God did you have another passenger ?”’ 

A. I testified ‘‘My God did you have a passen- 
ger,’’ and ‘‘ Another passenger’’ later on. 

@. You testified that you said ‘‘My God did you 
have another passenger ?”’ A. Yes, sir. 

Q. Were you the owner of the truck that Mr. 
Hair was driving at the time of this last accident ? 

A. No. 

Q. You permitted Mr. Hair to sign your name in 
the application [336] for lieense and to name you as 
the owner ? 

A. It was a matter of convenience; the cars were 
all in my name. 

Q. You permitted Mr. Hair to sign your name 
to the application and represent you as the owner 
of the truck? 

Mr. Merrill: Objected to as immaterial for any 
purpose. 

The Court: He may answer. 

Pee YES, Sit. 

@. You knew that it wasn’t your car when you 
permitted that? 

My. Merrill: Objected to as immaterial. 
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The Court: He may answer. 

A. It wasn’t my ear. 

Q. One of the reasons was that you wanted it 
to appear as your car and then in ease of an acci- 
dent you could say that it wasn’t your car, but the 
company car? 

Mr. Merrill: Objected to as immaterial and ir- 
relevant for any purpose. 

The Court: He may answer. 

A. No. 

Mr. Davis I think that is all at this time. 


Redirect Examination 
By Mr. Smith: 


@. Mr. Donnelly, in reference to the title to the 
automobile, as to it being in your name, explain the 
reason for that. [837] 

A. Well, it is for convenience sake in the matter 
of obtaining the license in obtaining license for a 
good many ears, it cannot be taken care of in Win- 
ston-Salem, North Carolina. It is a good deal more 
convenient. 

Q. Is that true over the district over which you 
have charge? 

A. Yes, sir, it was true in my district. 

. State whether or not that was true of every 
automobile driven by every salesman in vour terri- 
tory ? A. Yes, it was. 

@ Now, Mr. Donnelly at the time of the trial 
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with reference to the Myers incident in Poeatello, 
you heard some of the witnesses testify ? 

A. Yes, sir, I heard several witnesses testify. 

Q. You recall that you were asked whether you 
heard one Pugmire testify? ee VES Sits 

Q. Now, with reference to the question asked 
you as to whether or not you heard the witness Pug- 
mire testify that hquor was found in Hair’s car. 
Did you hear anyone testify at that time in explana- 
tion of that fact? A. Yes, sir. . 

Q. If so state the facts. 

A. I heard several witnesses testify at the trial. 
I heard the doctor testify, I remember that, and I 
think Mr. Pugmire [338] testified and I think Mr. 
Eckersley testified. 

Q. What did Mr. Eckersley say with reference 
to the liquor found in the car? 

A. My. Eckersley said that there was a bottle of 
liquor that was found in the ear, and that it belonged 
to him 

Q. Now Mr. Donnelly, when did you go to Mont- 
pelier with reference to the Newby accident? 

A. It was on the 12th of September. 

Q. I beg your pardon? 

A. It was on the 12th of September. 

Q. State what you did when you got there? 

A. First of all I went to the Burgoyne cabins 
where Mr Hair was staying and got his version of 
the accident, then I drove my car to the Ford Gar- 
age where the wrecked car was, and from the garage 
after looking over the wrecked car, I went to the 
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police station. At the police station I was informed 
that the sheriff who made the investigation was not 
there and that the police captain, or the chief of 
police who was there didn’t know anything about 
the accident; then I went back to the garage and 
made a more thorough inspection of the ear and 
transferred the tobacco from the wrecked car into 
the car I had with me. Then I went up to the cabin 
camp and made arrangement to stay that evening. 

Q. That was Saturday evening? 

A. Yes, sir. [339] 

Q. Up to that time had Mr. Hair handed in any 
report in connection with or relative to the accident? 

A. I inquired if he had made out an accident 
report and he said he had and mailed it in. 

Q. Did he hand you a report at that time or had 
it been sent? ._ A. He had mailed it in. 

Q@. Was the second report made at that time 
while you were there at: Montpelier, or had that been 
made and sent in? 

A. No, it was made after I found out there was 
a passenger in the ear, and that the first report was 
not a correct report. 

Q. What was the extent of your examination of 
the damaged automobile which Mr. Hair had been 
driving? 

A. I found that the body was badly damaged J 
would say alnost total damage to the body; the right 
front tire had been blown out, in fact there wasn’t 
much left but to salvage it. 

Q. Where do you live Mr. Donnelly? 
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A. Now? 

ieee \ CS. A. Salt Lake City, Utah. 

Q Was that your home in April, 1939? 

A. Yes, sir. 

Q. How long had you lived there before that 
time ? 

A. Thad lived in Salt Lake City for seven years. 

Q. Did you ever live in Pocatello? 

A. No, sir. 

Q. What paper do you generally take at your 


home,—what newspaper do you take? 

A The Salt Lake Tribune and the Salt Lake 
Telegram. 

Q. With reference to the newspaper item which 
you have been questioned about by Mr. Davis, do 
you have any distinct recollection at this time what 
paper or clipping you sent to the Reynolds Tobacco 
Company ? 

Q. Idon%t have any recollection of what clipping 
it was that I sent in, no sir. 

Or from what paper it was? 

No, sir. 

Whether it was a Salt Lake paper or what? 
I rather imagine it would be the Tribune. 
Which Tribune? 

The morning Tribune here in Pocatello. 
Which Tribune? 

The Salt Lake Tribune. 

But you have no independent recolledtion 
which paper it might have been at this time? 

A. I wouldn’t have any recollection other than 
that was what I was in the habit of buying. 


OPoProrere 
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Q. When was this conference that you testified 
about on cross- [341] examination which you had 
with Mr. Hair at which time you continued him in 
the company’s employ. I am speaking now of the 
time after the Myers incident. 

A. The conference took place at the Whitman 
hotel ? 

Q. With reference to April 16, 19389, how long 
a time after that was it, approximately ? 

A Well, it was after I had completed my inves- 
tigation, and after Mr. Roe had arrived here in 
Pocatello. I don’t know what date it was. 

Q. It was a relatively short time after the Myers 
incident? 

A. Yes, a short time after. 

Q. At that time had you had the interview with 
the doctor which you testified concerning,—the in- 
terview as to whether or not Hair was intoxicated 
on April 16, 1939? 

A. It was, yes, sir. 

Q. Now, going back to the report which you sent 
back to the company. ‘The information you obtained 
from the doctor relative to Hair’s condition, did that 
have any influence on some of the statements you 
made in the report to the company ? 

A. Yes, sir. 

@. Did you believe the doctor, or someone who 
indicated to you—the police officers who indicated 
to you that Hair had been intoxicated? [342] 

A. I beheved the doctor who made the investi- 
gation and examination. 
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Q. Have you any specific authority to hire or 
do away with the service of a salesman? 

A. I have authority to discharge salesmen, but 
no authority to hire salesmen. 

@. At this conference which was at the Witman 
Hotel shortly after the Myers ineident I tink you 
stated that yourself, Mr. Roe, Mrs. Hair and Mr. 
Hair were present. 

A. That’s right. 

Q. What position does Mr. Roe occupy with 
reference to the company ? 

A. Department manager. 

@. Where is his headquarters ? 

A. At that time in Denver, Colorado. 

Q. What transpired at that conference with spe- 
cific reference to Mr. Hair continuing with the 
company and what he would have to do and observe 
if he continued with the company ? 

A. Mr. Roe and myself sat Mr. Hair and his wife 
down in the lobby of the second floor of the Whitman 
Hotel and we read the instructions to him and asked 
if he understood each instruction and he said that 
he did and we asked him if he ever intended to 
carry any more passengers in the car and he flatly 
said he would never carry another passenger, in- 
cluding his wife. We made it clear that any more 
infractions of the company rules and he would be 
immediately discharged. We asked him if he un- 
derstood that and he said that he did. We asked his 
wife, also, and she said she did. We also went into 
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the company rules on how to maintain and operate 
the car and we made sure that he understood each 
rule. He flatly said he would hever carry any pas- 
sengers or violate any company rule of any kind. 
Q. State whether or not any of the company 
rules relative to carrying passengers were ever vio- 
lated by Mr. Hair from April, 1939, until Septem- 
ber 11, 1942? A. Not to my knowledge. 
The Court: We will take a recess for ten minutes. 


11:05 A. M., March 21, 1945. 


@. A few minutes ago you were interrogated by 
Mr. Davis concerning a time you were at a resort at 
Pond’s at which time Mr. Hair and his wife were 
there. Was there anyone else there at that time, 
any employee of the Reynolds Tobacco Company ? 

ee es, Sin, 

Q. Who? 

A. There was another salesman by the name of 
Hamer there at that time. 

What time of the year was that? [844] 
That was in July, during our vacation. 
Do you know what year that was? 

I don’t reeall. 

Was it after the Myers incident or before? 
It could have been either. 

Whose car did Hair have at that time? 

A. His passenger ear. 


OrOrOorEO 


Q@. Relate or give the reasons, or relate the cir- 
cumstances of how it came to your attention that 
he was driving his own ¢ar. 
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A. We made arrangements to spend our vaca- 
tions together. This other salesman, Mr. Hamer, 
located at Salt Lake City, and his wife, myself and 
my wife and my youngster and Mr. Hair and his 
wife. I drove my personal car from Salt Lake City 
to Pocatello with my wife, Mr. Hamer and his wife 
and my youngster. We met Mr. Hair there and we 
drove from Pocatello to Pond’s Lodge, Mr. Hair 
drove his personal car and I drove my personal ear. 
We spent some time at Pond’s, did a little fishing 
and then drove to Yellowstone Park. 

Q. For how long a period were you together? 

A. We generally have nine or ten days’ vacation. 

@. You had an opportunity to observe the car 
that Hair was driving? A. Yes, sir. 

Q. Was there any other occasion when you were 
on a vacation [3845] and Hair was on a vacation when 
you and Hair were together ? 

A. Not that I remember. 

Q. ‘That was the only time? 

ie VCS, SIP, 

Mr. Smith: That will be all at this time, however 
we will want to recall Mr. Donnelly as our own wit- 
ness. 

Recross Examination 


By Mr. Davis: 


Q. Now, Mr. Donnelly, you had a talk with Hair, 
—you and Mr. Roe,—in which you went all over the 
company instructions and told Hair it was against 
the rules to haul guests. A, What's wight. 
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Q. And you went all over them with him when 
you delivered the car to him in 1937? 

A. He signed the agreement. 

Q. Yes, and he had already signed one agree- 
ment not to haul any guests? A. Yes, sir. 

Q. You knew that he violated that? 

A Wheies serene 

@. He signed a statement, one of your exhibits, 
that he understood all those rules in 1937? 

A. Yes, he signed one. [346] 

@. And having violated them once, you didn’t 
think he would violate them again? 

A. J didn’t think he would violate them again. 

Q. Mr. Eckersley claimed the bottle of whiskey 
that was in your truck in April, 1939, was his whis- 
key? eee liat’s right, 

@. And you believed that? 

A. J believed it. 

Q. Did Mr. Hair have any right to allow Eckers- 
ley to haul whiskey in your truck? 

A. Not at all. 

Q. You say you buy the Salt Lake Tribune? 

A. Yes, sir. 

Q. Do you buy it each day or take it at home? 

A. I take it at home and buy it. 

Q. You stated in answer to counsel’s question 
that you buy the Pocatello Tribune when you went 
to Pocatello? 

Mr. Smith: That is objected to that is not the 
witnesses’ testimony. 
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Mr. Davis: Then I am mistaken, I will withdraw 
the question. 

Q. Did you buy the Pocatello Tribune in Poca- 
tello? A. I try to buy the home paper. 

Q. Did you buy the Pocatello paper when you 
were investigating this Myers accident? [847] 

A. I might have. I don’t remember. 

Q. You wouldn’t come to Pocatello and investi- 
gate a Pocatello accident and buy a Salt Lake City 
paper would you? 

A. If it had an article in it I would. 

Q. Did you buy the local paper Mr. Donnelly? 

A. I don’t remember. 

Q. What did you mean when you told Mr. Roe 
that you were sending a clipping from the local 
paper ? A. ‘That I bought it locally. 

Q. You bought it in Salt Lake City, did you. 

A. I bought it in Pocatello. 

@. And which paper was it you bought? 

A. I don’t remember. 

@. Did you read the local paper, the Pocatello 
paper about the Myers accident? 

A. J read whatever paper had the article in that 
I was reading. 

Q. You know that you wanted to look into the 
matter and find out what was claimed, and you know 
that you read the Pocatello paper do you not? 

A. Not after six years, I don’t remember. 

Q. Would you say that you didn’t read the local 
paper ? A. I don’t remember. 
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Q. Don’t you think in making your investigation 
that you would have read all the papers you could 
get that had articles about it? [848] 

Myr. Merrill: That is objected to as repetition. 

The Court: Yes, it may be, but I think he may 
answer. 

A. I read several papers and J also made an in- 
vestigation of my own which satisfied me of the con- 
dition of the accident. 

@. You read several papers in Pocatello. What 
papers could you get besides the Pocatello Tribune 
and the Salt Lake Tribune? 

A. You could get any paper in the United States 
if you wanted to go after it. 

Q. Do you think that they would have an account 
of the Myers accident in them? 

A. I guess several would. 

Q. Other papers throughout the United States? 

A. I -wouldn’t know. ° 

@. When you got to Montpelier, you found that 
the first report that Mr. Hair made wasn’t correct ? 

A. That’s right. 

Q. You suggested that he send in a corrected 
report? 

A. I insisted that he send in a correct report. 

Mr. Davis: That’s all. 

Vor. Simitheebaats all, 
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R. M. PUGMIRE, 
called as a witness on the part of the plaintiffs, after 
being first duly sworn, testifies as follows: [849] 


Direct Examination 
By Mr. Davis: 


Will vou state vour name? 

R. M. Pugmire. 

Where do vou live? 

Pocatello, Idaho. 

How long have you lived in Pocatello? 
About forty vears. 

What is your occupation ? 

Police officer. 

How long have vou been a police officer? 
About twenty-five vears. 


Oe OS ae 


Who are vou at the present time emploved 
A. The city of Pocatello. 

Q. How long have you been in the employ of 
the Citv of Pocatello, My. Pugmire ? 

A. Twenty-three vears. 

Q. What is vour present position? 

A. Chief of detectives. 

Q@. Have vou ever held any other or superior po- 


a 
a 
“| 

Rs) 


sition in the City of Pocatello? 
A. I was Chief of Police. 
Q. At what time were vou Chief of Police of 
the City of Pocatello. 
A. From 1936 until 1941. [350] 
Q. You were Chief of Police on April 15, 1939? 
Pee Ved) Sil, 
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Q. Do you remember what has been referred to 


here as the Myers accident? A. Yes, sir. 
Q. Do you know Mr. Hair, who is in the Court 
room here? A. Yes, sir. 


Q. Do you know Mr. Donnelly here (indicat- 
ing)? eee es, S1Y. 

@. When did you first see Mr. Donnelly, if you 
remember ? 

A. I think it was a day or two after the Myers 
accident. 

Q. Where did you see him? 

A. At the Police Station. 

Q. Did you have a conversation with him at that 


time ? A. Yes, sir. 
Q. That was at the Police Station in Pocatello? 
gees) sil’, 


Q. What did Mr. Donnelly say when he came to 
the Police Station? 

Mr. Merrill: That is objected to as incompe- 
tent, irrelevant and immaterial for any purpose. 

The Court: He may answer. 

A. He wanted to know the circumstances of the 
accident and he wanted to know about the automo- 
bile we were holding. 

Q. What did vou tell him about the circum- 
stances of the accident, at that time? [851] 

Mr. Merrill: Objected to as incompetent, irrele- 
vant and immaterial for any purpose. 

The Court: He may answer. 

A. I am not sure that I can give you the con- 
versation in detail, but J discussed quite thoroughly 
the circumstances of the case. 
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Q. What were the circumstances generally that 
you related ? 

Mr. Mexrill: Objected to as incompetent, irrele- 
vant and immaterial. We are not trying the Myers 
case at this time. We are trying another matter 
entirely. 

Mr. Davis: But we are trying the question of 
any notice that Mr. Donnelly or the Reynolds To- 
bacco Company might have had concerning Mr. 
Hair hauling guests in this car. 

My. Merrill: But they have brought that out. 

The Court: He may answer. 

A. I advised Mr. Donnelly about the accident. 
The time and the place, the driver of the automo- 
bile and the passenger in the car and what we in- 
tended to do with the automobile. 

Q. Anything else? 

A. Yes, and what our intention was in respect 
to the driver. 

Q. Did vou advise him with reference to any- 
thing found in the truck and the condition of the 
driver and the passenger in the truck ? 

Mr. Merrill: Objected to as incompetent, [352] 
irrelevant and immaterial. 

The Court: He may answer. 

A. Yes, sir. 

Q. What did you advise him? 

Mr. Merrill: Now, we make the same objection 
to this question. 

The Court: He may answer. 
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A. T advised Mr. Donnelly that Mr. Hair was 
under the influence of intoxicating liquor. 

Mr. Merrill: I move to strike that, no founda- 
tion has been laid for it and it 1s meompetent, 
irrelevant and immaterial. 

The Court: Possibly the foundation is not suf- 
ficiently laid, but it seems to me that he told the 
place and time and who was there, but perhaps 
you better clear that up. 

Q. I think vou stated that this was a day or 
two after the man Myers lost his hfe? 

Yes, sir. 

Where was the conversation had? 

At the Pohee station. 

And who was present? 

Mr. Donnelly, myself and the Desk Sergeant. 
. Do you remember who the desk sergeant was 
at that time? A. No, I don’t remember. [353] 

Q. Was it in the daytime—yjust fix the time as 
near as you can, Mr. Pugmire. 


OPOorop 


A. As I reeall it was during the forenoon. I 
say that for the reason that we had just com- 
pleted the photographing of the automobile which 
set in front of the police station, and we pho- 
tographed it at that time because the sun. condi- 
tion was favorable and so I think it would be be- 
fore noon of the dav I talked to him. 

Q. At that time what did vou advise him as to 
the condition of the driver and the passenger and 
as to what vou had found in the car? 

Mr. Merrill: We object again that it is incom- 
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petent, irrelevant and immaterial and no proper 
foundation has been laid, and if it is asking an im- 
peaching question it is not proper in form. 

The Court: He may answer. 

A. I am quite certain that I advised Mr. Don- 
nellv that Mr. Hair was placed under arrest be- 
cause of his condition; that he had been charged 
with operating an automobile while intoxicated, 
and that we had taken from the automobile several 
articles that we were holding as evidence, among 
them was a partially filled bottle of whiskey. 

Q. Did vou make any statement with reference 
to Eckersley at that time? A. I did. [854] 

Q. What was that? 

A. I told him that he had another voung man 
in the automobile who was also intoxicated and 
that he had been charged with intoxication. 

Q. At that conversation, Mr. Pugmire. was there 
anything said concerning the city being sued, or 
that you, as a police officer, were endeavoring to 
be tough or hard boiled? 

Myr. Merrill: That is objected to as incompe- 
tent, irrelevant and immaterial and no proper foun- 
dation has been laid for such examination. 

The Court: The objection is sustained. 

Q. What else did Mr. Donnelly say to you. Did 
he make any demand or say what he would do to 
the City? 

Mr. Merrill: That is objected to as being en- 
tirely incompetent, irrelevant and immaterial for 
any purpose. 
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The Court: I think all the conversation would 
be admissible, and he may give the conversation. 

A. As TI recall My. Donnelly’s conduct there was 
very much of a gentleman. I don’t recall any de- 
mand or request, except there was, I think, a re- 
quest made to release the automobile, that he might 
take care of the property in it, and that he wanted 
to take the automobile and have it repaired. 

Q. You were in Pocatello, as Chief of Police 
during 1939, 1940 and 1941? [355] 


A part of 1941. 

You were here in 1939, 1940? 

Yes, sir. 

And a part of 1941? A. Yes, six. 


Where did you go in 1941? 
With the F. B. I. 
How long were you with the F. B. I.? 

Mr. Merrill: I don’t see the materiality of this 
and will object on that ground. 

The Court: He may answer. 
About two and a half years. 
During that time where were you stationed ? 
I was stationed in several places. 
Were you at any time out of Pocatello? 
Yes, sir; part of that time. 
Now, I will ask you,—strike that,—let me ask 
you if a part of the two and a half years with the 
Ff. B. I. was in Pocatello? 

A. Yes, sir; I was stationed here part of that 
time. 

Q. Now, Mr. Pugmire, I will ask you, did you 


BOP oOPePr 


yee) a) 
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know the general reputation of Rulon D. Hair in 
the community in which he lived during 1939, 1940 
and 1941 for being a drunken, reckless driver or 
a sober, careful driver? [356] 

Mr. Merrill: That is objected to as being in- 
competent, irrelevant and immaterial and not hav- 
ing a proper foundation laid. He is not charged 
with being a drunken driver, there is no refer- 
ence in the complaint to any such thing. The 
question is incompetent and not proper in this case 
and there is no foundation to permit the asking of 
it. 

The Court: He may answer, yes or no, as to 
whether he knows. 

A. Yes, sir. 

@. What is that reputation? 

Mr. Merrill: Now, we make the same objection. 
There is no proper foundation laid for any such 
question and it does not deal with any issue in this 
case and it 1s prejudicial. 

The Court: I thmk I will excuse the jury and 
hear you on this question. 

(Whereupon, the jury was excused and coun- 
sel presented the matter to the Court.) 


1:30 P. M., March 21, 1945 


The Court: I think from my hurried exami- 
nation of this matter that the objection should be 
sustained at the present time. I think the question, 
if asked, should follow the allegations of the com- 
plaint. [357] 
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My. Davis: Then I ask, Your Honor, that I be 
given permission, under the rules, to allege that 
they knew that Hair was a drunken, incompetent 
driver. 

Mr. Merrill: And we certainly object to the 
amendment at this time. If it is allowed we will 
ask for a continuance to meet that. This has been 
through the Courts twice now and through the 
Cireuit Court of Appeals once. We shall urge this 
objection. 

The Court: The Court’s thought was that in 
view of the fact that the complaint alleged that 
he was reckless and incompetent, that the question 
should be whether they knew his reputation as a 
reckless, incompetent driver. I cannot see where 
there could be any element of surprise to the defend- 
ants in amending the complaint to include this word 
‘drunken.’ Certainly they should be able to meet 
this issue if they are prepared to meet the alle- 
gations now in the complaint, the allegation that 
he was reckless and incompetent. I am very doubt- 
ful that the amendment either strengthens or adds 
to the complaint. 

Just how would you want to amend that, Mr. 
Davis? 

My. Davis: We want to amend Paragraph seven 
to read: ‘*That at all times herein mentioned de- 
fendant Rulon D. Hair had permission and au- 
thority from said Reynolds Tobacco Company and 
L. R. Donnelly to use [858] and operate said Chev- 
rolet Panel truck upon the public Highways of 
the State of Idaho, notwithstanding that at all times 
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the said Reynolds Tobacco Company and Donnelly 
knew that said Hair was a careless, reckless, drunk- 
en driver of an automobile, and was in the habit of 
hauling guests in violation of instructions.”’ 

Mr. Merrill: Our objection goes to the proposal 
as stated by counsel. 

The Court: I think we will recess at this time 
for fifteen minutes. I want to look into this mat- 
ter a little further. 


220 Me Mareh 21, 1945 


The Court: Subdivision of Rule 15 of the rules 
of Civil Procedure provides in part: ‘“‘If evi- 
dence is objected to at the trial on the ground 
that it is not within the issues made by the plead- 
ings, the Court may allow the pleadings to be 
amended and shall do so freely when the presen- 
tation of the merits of the action will be sub- 
served thereby and the objecting party fails to sat- 
isfy the court that the admission of such evidence 
would prejudice him in maintaining his action or 
defense upon the merits. The Court may grant a 
continuance to enable the objecting party to meet 
such evidence.”’ 

In this case I cannot see, where the charge is 
already made that he was a reckless, incompetent 
driver,—I [359] cannot see where the defendants 
would be taken by surprise or injured in any way 
by the amendment. The amendment will be per- 
mitted and we will proceed. 

The Court: The Bailiff will call the jury. 
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Mr. Merrill: May we have an exception to the 
ruling ? 

The Court: You may have your exception. I 
will say, too, that if counsel later wants to make 
another showing on this matter, I will hear you. 


(Mr. Pugmire returned to the witness stand.) 


Mr. Merrill: I want to add to the objection 
that this is not the proper method of trying to 
prove or of proving the allegation of the com- 
plaint. 

The Court: I think he may answer the question. 
Do you remember the question, Mr. Witness? 

A. Yes, I do. His reputation was that of a 
reckless 

The Court: He may say whether the reputation 
was good or bad as to the matters inquired about. 

Q. Do you know his general reputation in the 
community in which he lived for being a drunken, 
reckless driver of automobiles or a careful, sober 
driver? 

Mr. Davis: Now, I take it he is entitled to say 
whether it was one or the other. 

The Court: If his reputation is bad it would 
[360] be that he is a reckless, careless and so on, 
driver, and if it was good then he would under- 
stand that he was a careful, sober driver, as T 
understand the question now. 

Mr. Davis: If that is the understanding. I only 
want it clear that it is understood if he answers 
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that it is bad, that he is answering that he had 
such a reputation. 

The Court: It may be so understood. 

A. It was bad. 

Mr. Davis: That is all. 


Cross- Examination 
By My. Merrill: 

@. When did you first become acquainted with 
Mr. Hair? 

A. Ihave never been personally acquainted with 
him. I first knew Mr. Hair to say who he was, I 
would say probably in the fore part of 1939. 

Q. That was when the Myers incident happened ? 

A. I would savy some time prior to that, and 
about that time, yes, sir. 

Q. Now, Mr. Pugmire, you say that Mr. Don- 
nelly came to see you and that he was a perfect 
gentleman ? A. Yes, sir. 


@. He simply wanted information ? 

A. That is right. 

@. He discussed the matter calmly with you? 

pe Yes, Sit 

Q. There was no antagonism? A. Not bad. 

Q. You gave him the information ? 

A. Yes, sir. 

Q. Do you know the name of the Doctor that 
examined Hair? a No, sir 


Q. Do you know that it was Doctor Hughart? 
Fee 0, sir, | dont. 

Q. You knew that a Doctor did examine him? 
A. I understood that at the trial. 
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. Do you know who examined him? 
A. No, sir, I don’t. 


2) 


. Did you call a Doctor? 

I may have done. 
. But you don’t remember whether you did or 
not? A. I wouldn’t swear to it. 

Q. If the Doctor testified, or found that Hair 
was not intoxicated, you would take his word for it? 

Mr. Davis: Now, we will object to that as eall- 
ing for a conclusion of this witness. 

The Court: He may answer. 

A. I think I should be guided by my own judg- 
ment. 

Q. You saw Mr. Hair at that time for the first 
time ? 

A. I think T had seen him prior to that. 

Q. Under what circumstances? [862] 


A. When he was about his business. 


Q 
A 
Q 


Q@. Driving an automobile as an ordinary man 
would drive it. 

A. Yes, sir; about his trade. 

Q. Doing business in the usual and ordinary 
way of a usual and ordinary man? 

A. Yes, sir. 

Q. Aside from the contact with him in the My- 
ers incident, did you have other contacts with him? 

A. Not with him. 

Q. You never saw him other than that? 

A. Oh, yes, on several occasions. 

Q. He was going about his business as an ordi- 
nary man? 
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A. Yes, sir, except on two occasions he wasn’t. 

Q. When was that and what was that occasion? 

A. In the latter part of *48—no, it was the lat- 
ter part of 742. 

Mr. Merrill: I move that be stricken as it is 
after the happening of the event here. 

The Court: Yes, it may be stricken, but it was 
in answer to your question. 

Q. Mr. Puginire, vour answer touching his repu- 
tion is based upon the Myers incident ? 

A. Not entirely. 

Q. It is the principal thing? [863] 

A. I would think so. 

Q. That is the only thing wrong with his driv- 
ing of an automobile in this locality ? 

A. No, sir. 

Q. What else? 

A. I heard considerable talk about Mr. Hair up 
at, Dubois, Idaho, while I was with the F. B. TI. 

Q. You heard of a Dubois incident and the 
Myers incident ? 

A. It was spread over a period of time. 

Q. The Dubois incident and the Myers inci- 


dent? A. And the one at Montpelier. 
@. ‘The one at Montpelier is the one we are try- 
ing here. A. That's right. 


Q. The Dubois incident and the Myers incident 
happened about the same time in the early part of 
19397 A. I think that’s right. 

Q@. You never heard anything about his driving 
an automobile on any other occasion ? 

A. I don’t understand your question. 
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Q. You have not heard anything bad about his 
driving automobiles on any other than those three 
occasions ? A. That’s right. 

@. You are basing your reputation,—strike that, 
—you are basing your conclusion that his reputa- 
tion was bad on those three incidents? 

No, sir. [864] 

Have you heard anything else? 

IT have heard the comment of other officers. 
All the information is from officers? 
Tintisee ht. 

You don’t have the information from the 


OPorer 


general public? A. No, sir. 

Q. You never heard anything from the general 
public touching the fact that Hair was a drunken, 
incompetent and reckless driver? 

A. Not that I recall. 

Q. You have no information from the public at 
large that would lead you to testify as vou have this 
afternoon ? Ay hates pelt 

Q. You never advised anyone that vou had such 
information ? AGN o,.fsin: 

You never commented on it? 

Yes, I have commented on it. 

Just at the time of the trial? A. No. 
And to Mr. Davis? 

I have commented. 

But the fact is that you base your knowledge 
or your statement upon these three incidents, the 
one at Montpelier, the Myers incident and the so 
called Dubois incident? [365] 


OPOOPe 
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That is not a fact. 

You say they are not the facts? 

They are not the facts. 

Then, Mr. Pugmire, what are the facts? 

I have heard him discussed by many officers. 


OPOPOYr 


What have you heard as to his incompetent 
driving ? 

A. None that I recall specifically. 

Q. Then you must base it on those three in- 
stances ? 

A. And conversation I have had with other of- 
ficers. 

Q. Just rumor? A. Possibly. 

Q. You have no knowledge and no information 
from anybody other than what officers could have 


said? A. I think that is right. 

Q. Mr. Pugmire, are you a member of the Na- 
tional Safety Council ? iN Y Gs esi: 

Q. Do you know that they give awards fox care- 
ful driving? A. Yes, sir. 


Q. Members of vour Police Department go to 
the conventions of the National Safety Council? 

A. I think the Chief of Police attended that 
convention. 

Q. You say that you know the Safety Council 
gives awards for careful driving? 

A. Yes, sir. 

Q. Do you know what requirements are neces- 
sary before a man will be awarded such an award? 

A. I am not familiar with all the details of it. 

Q. He must be a careful and competent driver? 
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A. Yesysit. 

Q. Or he is not awarded? 

A. It is based on reports. 

Q. Reports on the man? A. Yes, sir. 

Q. State associations send reports to the Na- 
tional Association or the National Council ? 

A. The Police Departments may be members of 
the National Safety Council, but I don’t know of 
any Department outside of Boise who are such mem- 
bers of the National Safety Council. Whether the 
City of Boise Poliee Department has ever sent in 
reports, I don’t know. 

Q. You know generally the theory of the Na- 
tional Safety Council, what it does, generally? 

AL Veer sin. 

@. What does it do with reference to drivers? 
What is the theory of the Council ? 

Mr. Davis: Objected to unless there is some pur- 
pose that I don’t understand. It is incompetent, ir- 
relevant and immaterial. 

The Court: The objection is sustained at this 
time, I don’t see its competency. 

Q. You know that the National Council gives 
awards only to men [367] who are competent driv- 
ers and who are so reported? 

A. Yes, sir, so reported but not proven. 

Q. It is an honor conferred upon an individual 
because of reports that the National Council gets. 

A. Yes, sir. 

Mr. Merrill: That is all. 
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Redirect Examination 
By Mr. Davis: 


Q. Rumors and hearsay came to you concerning 
Mr. Hair’s driving, now, are those the things you 
based your opinion on? A. That’s right. 

Q. Then you based it on other matters that came 
to you outside of these accidents, is that correct? 

A. That is correct. 

Q. Did you get numerous reports from Police 
Officers concerning this man’s activities that caused 
you to form your opinion that he had such a repu- 
tation ? 

Mr. Merrill: Objected to as leading and incom- 
petent, Mr. Davis has used language that is not 
proper in asking a question of that sort. 

The Court: Possibly it is leading but otherwise 
it is competent. I will sustain the objection on the 
ground that it is leading. 

@. Tell us the other matters that came to vour 
attention that caused you to form your opinion 
which you have expressed here. [368] 

Mr. Merrill: We object to this unless it is re- 
stricted to improper driving. 

Mr. Davis: Certainly it is restricted to that 
question. 

The Court: As to his general reputation in this 
regard. 

A. In addition to hearing at various times Mr. 
Hair discussed with respect to the three accidents 
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mentioned, I have heard officers speak of Mr. Hair 
and his driving and his continuing to drive after it 
had been shown that he was that kind of driver. 

Mr. Merrill: Objected to as incompetent for 
any purpose and move to strike the answer. 

ice ourtew itimay be stricken: 

Q. In answering that you said ‘‘continue to 
drive’’, drive in what condition 

Mr. Merrill: We object as incompetent, irrel- 
evant and immaterial, and it 1s repetition and the 
answer was stricken. 

The Court: He may answer. 

A. Asa careless and reckless driver. 

Q. Youn mentioned two occasions that you saw 
him, but I don’t think that you completed your 
answer. Were those occasions at a time when he 
was driving the Reynolds Tobacco Company [369] 
truck ? A. He was. 

Q. Was what you saw on those occasions in addi- 
tion to those other things that caused you to form 
your opinion that he was a reckless and incom- 
petent driver? 

Mr. Merrill: Objected to as incompetent, irrel- 
evant and immaterial. 

The Court: Sustained. It is not a question of 
his opinion. 

Q. What you saw at that time, did you take 
that into consideration in forming your opinion as 
to what his general reputation was? 

Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial. 
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The Court: I think he has answered the ‘ques- 
tion. It is a question of what he has heard, I don’t 
think he should be permitted to testify as to his 
own personal opinion. 

Mr. Davis: That is all. 

Mr. Merrill: That is all. At this time we move 
to strike the testimony of Mr. Pugmire and all of 
it touching the general reputation of Mr. Hair as 
a drunken, reckless, careless, negligent or incompe- 
tent driver upon the ground and for the reason 
that it is based merely upon rumor and upon three 
incidents only, and [370] which incidents in and 
of themselves would be utterly inrpossible to con- 
nect up in any way in this case. One of these 
instances being the case which is being tried here, 
and upon the further ground that the witness does 
not purport to give the general reputation. He 
was very specific in saying that the only thing he 
ever heard was from the police or officers and not 
the general public. 

The Court: I think he also testifies as to ru- 
mors and I understand that general reputation is 
more from rumors than anything else. 

Mr. Merrill: But rumors are not sufficient to 
take into consideration in passing upon, or basing 
an opinion as to general reputation or in forming 
an opinion as to reputation. 

The Court: But rumors can be taken into con- 
sideration along with other matters. J will reserve 
my rtiling on this question. | 
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My. Merrill: May I have this further objection 
touching the motion to strike, or rather the further 
ground for the motion; that there is no proof of 
any kind or character that any of the matters or 
things testified to by him came to the knowledge 
of the defendants or either of them. 

The Court: Yes, you may make that addition. 


SID CLOSE 


being called as a witness on the part of the plain- 
tiffs, after being first duly sworn, testifies as fol- 
lows: 

Direct Examination 


By Mr. Davis: 


Q. Will you state your name? 

A. Sid Close. 

Q. Where do you live? A. Dubois. 

Q. That is in Clark County, Idaho? 

A. Yes, sir. . 

Q. What is your business ? A. Sheriff. 

Q. How long have you been Sheriff of Clark 
County, Idaho? A. Six years. 

@. Do you know Rulon D. Hair? 

A. Yes, sir. 


Q. How long have you known him? 

A. I think the first day, or the first time I saw 
him was back in either 1937 or 1938. 

Q. Did you have occasion to observe him or to 
watch him in your locality? aX) Y Csuesir. 
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Q. Taking the year 1939, Mr. Close, did you see 
him in Clark County that year? AMG SS, Sle 

Q. What kind of conveyance was he driving? 

A. A panel truck. 

Q. Do you recall anything on the truck? 

A. Yes, sir, advertising of Reynolds Tobacco 
Company. 

Q. Did you see him in 1940 in your county? 

Be Y eS, sil: 

Q@. And in 1941, did you see him in Clark 
County? A. Yes, I saw him in 1941. 

Q. Was he driving the truck at this time? 

A. Yes, sir. 

Q. In 19389 when you saw him did he have a 


passenger with him? A. Yes, sir. 
Q. In this truck? A. Yes, sir. 
Q. Did vou know the passenger? 
ee No, sit 
@ Was it a male or female? A. Female. 


@. How many times did you see him in that 
county with a female in that panel truck? 

Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial. 

Mr. Davis: I will reframe the question. 

The Court: Very well. 

Q. How many times did you see this man in 
that county with [873] a passenger in the truck? 
Five or six times. 

Would the passengers be men or women ? 
Women. 


Oror 


Was it the same one or different ones ? 
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A. Different ones. 

Q. Did you have occasion to observe Mr. Hair’s 
actions in your county? A. Yes, I did. 

Q. I will ask you if you know what his general 
reputation in your community was during the years 
1939, 1940 and 1941 for bieng a drunken and reck- 
less driver or a sober and careful driver, do you 
know what that was, just answer yes or no? 

A. Yes, sir. 

Q. What was that reputation ? 

Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial and no proper foundation 
is laid and is furthermore wholly incompetent and 
it does not prove nor is it an attempt to prove any 
allegation of the complaint. 

The Court: Has it been testified in this trial 
that Dubois was in Mr. Hair’s territory or Mr. 
Donnelly’s territory ? 

Mr. Merrill: That would be wholly immaterial. 

Mr. Davis: I will ask permission to withdraw 
[374] this witness and recall Mr. Donnelly for 
further cross examination under the rule. 

The Court: You may do so. 


